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To:

Hon Vickie Chapman MP  
Deputy Premier 
Attorney-General

This annual report will be presented to Parliament to meet the statutory 
reporting requirements of the Public Sector Act, the Small Business 
Commissioner Act 2011, the Retail and Commercial Leases Act 1995 and the 
requirements of Premier and Cabinet Circular PC013 Annual Reporting.

This report is verified to be accurate for the purposes of annual reporting to 
the Parliament of South Australia. 

Submitted by:

John Chapman 
Small Business Commissioner

24 September 2021
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MESSAGE FROM THE SMALL 
BUSINESS COMMISSIONER

It has been a most difficult time for 
many small businesses, at the same 
time creating opportunities for others.

The fallout in the small business 
sector in 2020/21 from the 
COVID-19 pandemic was extensive, 
particularly in the retail, hospitality, 
tourism, travel and event sectors.

It is pleasing to see that the SA economy 
continues to improve surely and steadily 
despite the degree of uncertainty. 

The impact of the COVID-19 pandemic 
continued to impact small businesses 
in 2020/21 with our monthly case 
flows significantly above the previous 
year as lessees and lessors took up 
the opportunity to mediate their 
disputes, which were generally around 
the issue of rental payments.

I have appreciated the support of 
the State Government in refining 
the original COVID-19 legislation 
governing leasing disputes and this 
has provided a circuit breaker between 
30 March 2020 and 3 January 2021.

The ability for parties to be able to 
undertake mediation at no cost at a 
time when many small business lessees 
were facing serious financial difficulty 
should not be underestimated. The 
results are reflected in our success 
rates of 68% for a successful and 
documented agreement for rental relief. 

Due to the volume of additional 
mediations, a second mediation 
facility was configured and rented 

The journey of COVID-19 continues to haunt small 
businesses with a clear pathway out relying on continued 
efforts to ensure vaccination of the Australian population.

Adelaide Advertiser, 8 July 2020.

in the Torrens Building on a short-
term basis from 1 August 2020.

The volume also required the 
maintenance of additional 
staffing resources to manage the 
mediation process and liaison 
between leasing parties.

I also thank the State Government 
for providing the additional 
resources to cater for the significant 
increase in workload which allowed 
matters to be progressed quickly 
to mediation where there was 
commitment from both parties. 

While I commend the State Government 
for putting various relief and grant 
programs in place for small businesses, 
an ongoing issue during the early 
part of 2020 was the impact of the 
State Government’s decision to close 
applications for the $10,000 Small 

Business Grant on 1 June 2020 and 
not provide them to sole traders.

It was a hard closure with no 
concessions for late applications 
– whatever the reason. This 
was unsatisfactory.

For me, and the businesses affected, 
there was a lack of compassion 
and flexibility at a time when 
these businesses needed help.

I had more than 30 cases where 
accountants and business owners 
were overwhelmed with issues 
and were unable to complete 
the application and provide the 
supporting paperwork in time.

In addition, sole traders were not eligible 
for the grant and I had a number of 
genuine businesses, many small family 
operations, which met all the criteria 
except for that of being an employer.

I made representations to the 
Treasurer Hon Rob Lucas on each 
case and received a 100% rejection.

It was a blot on the State Government’s 
otherwise positive approach to helping 
small businesses get back on their feet.
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The State Government somewhat 
redeemed itself with the 2020/21 
state budget in November 2020 
where it announced a second round 
of the $10,000 Small Business Grants 
as well as broadening the criteria 
to include $3,000 grants for sole 
traders in commercial premises. 

The inclusion of sole traders was 
a point I had publicly argued for 
and was a welcome initiative. 

But there was more trouble to come. 

A second wave of COVID-19 hit SA on 
15 November 2020 with restrictions 
on hospitality and fitness businesses 
implemented within 24 hours.

The situation was exacerbated on 
18 November 2020 when one of 
the most restrictive lockdowns was 
declared for the following six days. 

The initial six-day lockdown came 
with little warning and left many 
businesses, which were already 
struggling, to recover from the 
COVID-19 pandemic, on the ropes.

The statewide lockdown closed 
virtually all but what were deemed 
essential businesses, and there 

was considerable uncertainty about 
a range of staffing matters. 

In my role, I sought urgent clarification 
from SA Police on the operation 
of a range of businesses such as a 
foundry, emergency plumbing and 
glazing, PPE suppliers to smelting 
operations, bakeries and newsagents. 
SA Police made amendments where 
appropriate, but not all requests 
could be accommodated. 

The restrictions favoured big 
businesses, such as supermarkets, 
which were able to trade to the 
point where the State Government 
extended shop trading hours.

Takeaway food businesses and 
others, such as small, independent 
bakeries and newsagents were not 
allowed to open to the public.

Images of Rundle Mall during lockdown on 20 November 2020 and 7 days later post lockdown.

Special thank you to John Chapman,  
the SA Small Business Commissioner!  
Their office was working remotely,but every 
time I raised a concern, John updated us  
on anything and everything we raised.”
DAVID WAYLEN - SALISBURY BUSINESS ASSOCIATION
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Again, while I understand the 
health rationale for the emergency 
declarations, small businesses took 
more than their share of the pain.

My advocacy intensified for the 
Government to ease the conditions 
around the Small Business 
Grant program which could 
have provided immediate relief 
for many business owners.

The State Government responded 
quickly by extending the deadline for 
grant applications from 14 December 
2020 to 28 February 2021. One of the 
key criteria for the grants was that the 
applicant must be eligible for JobKeeper 
2. The State Government recognised 
that the lockdown may allow more 
businesses to qualify for JobKeeper 2 
and gave them time to reassess their 
position and apply accordingly.

The State Government must 
do better in this regard. 

My concerns about the State 
Government’s attitude towards 
sectors of the business community 
were heightened in October 2020 
with the sudden announcement that 

Adelaide Advertiser, 10 October 2020. Small Business Commissioner John Chapman interviewed 
by Keziah Sullivan from Channel 9 on 8 October 2020. 

items which had previously been 
regarded as toys (“Gel Blasters”) were 
now to be regarded as firearms.

While the announcement related 
to community safety, there was no 
evidence of consideration given to 
the small businesses that had grown 
as a result of strong community 
demand for Gel Blasters.

It is simply not right that SA Police went 
down a community safety path with 
seemingly little regard to the livelihoods 
of those small businesses which were 
effectively forced to close overnight. 

What had been a burgeoning industry 
across the State was snuffed out, given 
the new laws dictated that owners of 
Gel Blasters would have to apply for a 
firearms licence at a cost of $101, plus 
a $40 firearm registration fee and the 
owner will have to undertake a TAFE 
course and ensure their Gel Blaster is 
locked up in a category one gun safe.

I was contacted by a number of 
businesses from around the State 
who were devastated by the lack of 
notice and were left having to close, 
sack staff, and deal with financial 

losses and lease terminations. There 
appear to have been upward of 
35 businesses in this category.

I publicly called on the State 
Government to undertake a 
genuine review of the decision and 
if they determined to continue with 
the changes, then the affected 
businesses should have been 
adequately compensated.

Importantly, there was a precedent 
for compensation with changes 
to the firearms laws in 1996. 

The then Federal Government, which 
was responsible for driving the changes, 
put in place a compensation scheme in 
conjunction with the States, due to the 
significant changes to firearm laws.

At a time when many small businesses 
were struggling, and some failing due to 
the impact of the COVID-19 pandemic, 
the last thing we needed were deliberate 
government actions which financially 
disadvantaged small businesses.

I reflect on the amount the State 
Government spends to develop the 
start-up sector, many of which fail, 
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and then turn their back on what were 
legitimate trading businesses which are 
left financially devastated and closed, 
putting owners and staff out of work.

My efforts to lobby the Government 
to at least properly reconsider the 
matter were summarily dismissed.

Was this decision taken because 
the State Government knew it 
could effectively crush a small 
group of businesses without too 
much damage to its reputation?

Following further investigations, it was 
revealed that the decision had been 
taken by the Police Commissioner.

We all need to be very conscious 
of Governments that make 
such ruthless decisions.

I ask you what sector in the small 
business community may next be 
subject to the legislative axe of the 
State Government because what it 
sells is not the flavour of the month?

While I am sure my comments will 
infuriate some in high office, I do not 
resile for speaking out to protect the 
business community – it is my job.

Governments have a responsibility 
to do no harm and that must always 
include small businesses.

At the time of writing, I was still 
investigating this matter and a 
report will be prepared for the 
Attorney-General’s consideration.

As we head to a State Election, it is my 
hope that all parties will reflect on the 
importance of small business to this 
State, and that fair treatment must be an 
underpinning tenet of that partnership.

In my view, public exposure of 
long and late payments by large 
businesses is crucial to the future 
of small business in Australia.

As will be noted later in this report, 
my office has been active in pursuing 
big businesses that do not pay small 
businesses on agreed terms.

Small businesses often struggle in 
managing cash flows and, in many 
cases, it is not of their making.

One of the biggest challenges for 
small business has been the delay 
in securing payments from big 
businesses in a timely manner. 

In some cases, this situation worsened 
during the COVID-19 pandemic.

There have been examples where 
some big businesses have unilaterally 
decided to extend their payment terms 
to the detriment of the businesses.

There are other large businesses 
that do not genuinely try to 
honour their payment terms.

A significant part of the role of my office 
is sorting out payment disputes between 
parties without the need to go to court.

It is pleasing to see that after concerted 
lobbying, the Federal Government has 
succeeded in the first major step into 
redressing the power imbalance on 
payments between small businesses 
and their larger counterparts.

From 1 January 2021, the now legislated 
Payment Times Reporting System took 
effect, and large businesses and some 
Federal Government entities with a 
turnover of more than $100 million are 
now required to report on their payment 
times and terms to small businesses.

At last, there will be some transparency 
on the payment performance, and it is 
fair to say with public reporting every 
six months, there will be naming and 
shaming of those who fail to comply.

These businesses will be required 
to report, not only on their payment 

terms, but also their performance 
against these terms.

I expect to see a considerable 
improvement in payment performance 
as a result of these changes as no large 
business is going to want to be publicly 
exposed for poor conduct in this area.

While there will be a 12-month 
transition period, the regulator will have 
significant powers to penalise for non-
compliance, including failing to report, 
failing to maintain payment records or 
lodging false or misleading reports. 

My message to those large businesses 
who have not done well in this 
area in the past: lift your game and 
don’t say you weren’t warned!

For small businesses, this is not 
where the story ends. There are 
many other businesses under the 
$100 million threshold and it is 
incumbent on business owners to 
put mechanisms in place to ensure 
that these parties pay on time.

At this point it is appropriate to reflect 
on the impact lengthy payment terms 
has on small businesses and what has 
been a long and tough journey for the 
small businesses of Whyalla and further 
afield who deal with the GFG group.

For me, this has been a five-year 
journey, which commenced when 
Arrium went into administration, 
continued through the administration 
with Korda Mentha and resumed under 
new ownership with GFG in 2017.

These small business suppliers are 
critical to the success of the Whyalla 
steelworks and associated iron ore 
mines – businesses which are also 
critical to the future of South Australia.

Governments must continue to see the 
production of steel as a critical supply 
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issue, given we have seen what can 
occur to supply chains under COVID-19 
and deteriorating relations with China.

Letting the market decide is not 
a policy option, in my view, and 
governments should be ready to 
intervene for the greater good of 
the nation when necessary.

It is essential and non-negotiable, not 
only for the small businesses of this 
State, but for the nation as a whole. 

In conclusion, and with somewhat 
mixed feelings, I advise that this 
is my last annual report.

I have decided not to seek 
reappointment to the role at the 
conclusion of what will be seven years.

In that time, there have been 
many challenges, many wins and 
some disappointments as my 
office has taken up the fight on 
behalf of small businesses.

I am proud that our office has expanded 
to meet the needs of small businesses 
in their time of need, but also to be 
able to advocate on their behalf.

Adelaide Advertiser, 29 January 2021.

Progress has been made on embedding 
the need to pay businesses on time. 
Importantly, there has been some 
progress in the State Government 
shortening its payment terms, 
but more remains to be done.

An area of great improvement for small 
business has been the recognition 
by State and Local Governments 
of the need to understand their 
small business communities 
better when they are undertaking 
roadworks or precinct upgrades.

The continual difficulties experienced 
by small businesses on these 
types of projects resulted in 
ongoing contact with our office.

By direct engagement with Council 
and Government CEOs we were able 
to mitigate some of the impacts. 

While compensation for disruption 
remains a challenge, I am encouraged 
that project managers are now engaging 
with my office at the early planning 
stages in a bid to understand the 
needs of nearby small businesses, 
and work on ways to better manage 

builds and minimise disruption to 
customer flows, supplier deliveries and 
waste collection to name a few issues 
which have consistently emerged.

I commend the Department for 
Infrastructure and Transport and 
CEO Tony Braxton-Smith for adopting 
a “how can we fix it?” rather than 
“talk to the hand” attitude which 
had previously prevailed.

I am pleased we have been able to 
progress significant amendments to 
the Retail and Commercial Leases 
Act 1995 and the Building and 
Construction Industry Security of 
Payment Act 2009. It is important that 
we never stop trying to deliver the best 
legislative outcomes to help small 
business and the wider community.

I have been encouraged by the strong 
support from many local councils 
in the same vein and congratulate 
those who have taken up our 
Small Business Friendly Council 
program – again an initiative to bring 
small businesses and their local 
government bodies closer together.
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I would like to thank all of my respective 
Ministers Hon Tom Koutsantonis 
MP, Hon Martin Hamilton-Smith, 
Hon Jay Weatherill, Hon David Pisoni 
MP and Hon Vickie Chapman MP 
for their support and respect for 
the independence of this role.

While we may not have always 
agreed, open discussion and open 
doors have been invaluable. 

My thanks also go to the many CEOs 
and industry leaders I have dealt with 
on some of the more complex dispute 
matters for their engagement with me.

Thanks to all the many thousands of 
small businesses my team and I have 
engaged with in both metropolitan and 
regional South Australia – you are, and 
will continue to be, the driving force 
for the South Australian economy. It 
has been a pleasure to serve you. 

Finally, to my staff. It is a credit to my 
team, that particularly in what has 
been the hardest 12 months for the 
office, in terms of a massive volume of 
disputes due the COVID-19 pandemic, 
they have stepped up and dealt with 
every challenge that has been thrown at 
them including dramatically increased 
workloads while working remotely. 

Thank you for taking the journey 
with me and I wish the new Small 
Business Commissioner well and every 
success along the forward pathway.

John Chapman 
Small Business Commissioner Small Business Commissioner John Chapman with the late Ron Hay.

VALE RON HAY

It was with great sadness that one of 
the leaders of the Whyalla business 
community and longtime president of 
the local Chamber of Commerce Ron 
Hay passed away in September 2020.

I first met Ron when I visited Whyalla 
immediately following the collapse of 
the Arrium steelworks in April 2016.

We maintained close contact following 
the sale of the Arrium businesses to 
GFG and it was with great sadness 

that his illness forced him to stand 
down from the Chamber.

Ron was an outstanding and committed 
individual who was a leading voice 
for Whyalla small businesses, which 
had been impacted, and he is 
greatly missed. Our condolences 
to his wife Irene and family.

I am proud that our office has expanded  
to meet the needs of small businesses  
in their time of need.”
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ENQUIRIES
3302

FORMAL 
CASES

550

IN 2020/21:
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DISPUTE  
RESOLUTION

A no or low-cost dispute resolution 
service is offered to businesses who are 
in dispute with another business or with 
a state or local government agency.

OSBC Case Officers provide expert 
and experienced advice to assist small 
businesses to quickly and efficiently 
resolve matters that might prevent 
them from operating effectively 

under the guidance of the Small 
Business Commissioner (SBC).

In normal circumstances, the Office 
has 60-80 active disputes under 
management at any one time. This 
number increased considerably 
as a result of the COVID-19 
pandemic this financial year. 

There are three distinct phases 
in the resolution of a dispute:

• Initial assistance (enquiries);

• Pre-mediation (formal case); and

• External mediation (formal 
mediation).

The core business of the Office of the Small Business 
Commissioner (OSBC) is to ensure a fair and competitive 
operating environment for South Australian small 
businesses. Hi James, 

We actually could 
not have done it 
without you, as we 
could not speak 
directly to (the other 
party) and remain 
calm and our email 
chain was becoming 
exhausting, so we 
needed your wise 
advice to say that 
we were never going 
to get the (items) 
we thought we had 
ordered and it was 
best to take what  
he offered. 
So, mediation was  
the right solution. 
Again, thank you.”
ANONYMOUSINCREASE

60%343
FORMAL 
CASES 
2019/20

550
FORMAL 
CASES 
2020/21
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ENQUIRIES BY ACT 2020/21 2019/20 Variance

Small Business Commissioner Act 2011 1 026 (31.07%) 1 633 (42.08%) -37%

Retail and Commercial Leases Act 1995 1 021 (30.92%) 1 582 (40.82%) -35%

Building and Construction Industry Security of Payment Act 2009 69 (2.09%) 116 (2.99%) -41%

COVID-19 Emergency Response Act 2020 918 (27.80%) 242 (6.21%) 279%

Farm Debt Mediation 2018 22 (0.67%) 63 (1.62%) -65%

Local Government Act 1999 4 (0.21%) 2 (0.05%) 100%

Late Payment of Government Debts (Interest) Act 2013 1 (0.03%) 2 (0.05%) -50%

Other jurisdictions 241 (7.30%) 238 (6.16%) 1%

TOTAL 3 302 3 878 -15%

FORMAL CASES
During 2020/21, the OSBC received 550 new formal cases, 73 of which were still ongoing as at 30 June 2021. This is a 60% 
increase on the previous year, which is a result of the number of matters relating to businesses affected by the COVID-19 
pandemic. In 2020/21, 350 (64%) of the total number of new cases fell under the COVID-19 Emergency Response Act 2020.

ENQUIRIES
During 2020/21, the OSBC received 3 302 enquiries, a 15% decrease on the previous year, which was elevated due to an influx 
of COVID-19 enquiries, covering the various legislative responsibilities of the Office and general small business enquiries. 

The table below shows the number of enquiries based on the legislation to which they relate.

NEW CASES BY ACT 2020/21 2019/20 Variance

Small Business Commissioner Act 2011 123 (22%) 186 (54%) -34%

Retail & Commercial Leases Act 1995 59 (11%) 66 (19%) -11%

Building and Construction Industry Security of Payment Act 2009 0 1 -100%

COVID-19 Emergency Response Act 2020 350 (64%) 78 (23%) 349%

Farm Debt Mediation Act 2018 17 (3%) 10 (3%) 70%

Late Payment of Government Debts (Interest) Act 2013 0 1 -100%

Other Jurisdiction 1 1 -

TOTAL 550 343 60%
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It is to be noted that the function of the 
OSBC is squarely set in the alternative 
dispute resolution space. Conversations 
are impartial and based upon the 
broader interests of disputing parties, 
rather than any legal rights that might 
be determined by a court or tribunal.

The OSBC’s impartial role can 
sometimes become a factor if clients 
have unrealistic expectations of the 
services that it can offer (i.e., they are 
actually seeking the enforcement of 
a contract or right). In some cases, 

The OSBC resolved (closed) 585 cases this financial year, which includes matters that were received in 
the previous financial year. There are three category outcomes when a formal case is closed: 

• Successfully resolved; 

• Assistance provided; and

• Unsuccessful. 

As the table below shows, there was a 110% increase in the number of formal cases resolved this 
year, with a 5% increase in “success rate”; that is, the percentage of cases closed with a successfully 
resolved outcome compared to the total number of cases closed for the year.

RESULTS OF CASES CLOSED 2020/21 2019/20 Variance

Successfully resolved 404 (69%) 180 (65%) 124%

Assistance provided 90 (15%) 47 (17%) 91%

Unsuccessful 91 (16%) 52 (19%) 75%

TOTAL 585 279 110%

228 prior to mediation
176 by mediation

one or both parties might be so bound 
to a pre-determined position that 
they are simply unable to conceive 
of giving any ground (which good 
faith bargaining tends to require).

Of the 404 cases closed with a 
‘successfully resolved’ outcome:

• 228 (56%) cases successfully 
resolved prior to mediation

• 176 (43%) cases successfully 
resolved by mediation

404
Cases 
sucessfully 
closed
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MEDIATIONS HELD 2020/21 2019/20 2018/19

Successfully resolved 179 18 21

Assistance provided 3 4 3

Unsuccessful 36 5 3

In progress 5 1 -

TOTAL 223 28 27

Formal mediations are conducted 
at the final stage of the dispute 
resolution process. 

In 2020/21, the OSBC conducted 
223 formal mediations over 
230 mediation days.

FORMAL MEDIATIONS

These results are most impactful when compared to the figures from previous years as shown below:

As part of the dispute resolution 
process, the Case Team prepares 
cases that have reached the formal 
mediation stage for an appropriate 
mediator. Factors such as the nature 
of the dispute, the expertise required 
and any specific requirements for the 
parties will determine which mediator 
is assigned to a particular case.

During 2020/21 the members 
of the mediation panel were:

• Ms Deb Black  
Blackforrest Consulting;

• Mr Colin Fullerton  
Fullerton Consulting;

• Mr Greg Rooney  
Greg Rooney;

• Mr Ian Nosworthy  
Ian Nosworthy Mediation;

Of these:

179 (81%) were  
successfully resolved

3 (1%) had  
assistance provided

36 (16%) were  
unsuccessful 

5 (2%) mediations were 
awaiting an outcome as  
at 30 June 2021. 

• Mr Steve Georgiadis  
Pathways CBS Pty Ltd;

• Ms Alison James  
SHAW Mediation Australia;

• Ms Ruth Beach  
Ruth Beach;

• Mr Jonathon (Jon) Clarke  
Jon Clarke Advisory; 

• Dr Andrew Cannon  
Cannon Consulting

• Ms Symoane Mercurio  
Cowell Clarke Commercial 
Lawyers;

• Ms Penny McCann 
Education in Law Pty Ltd;

• Mr Stephen Dickinson 
ANSR Dispute Resolution; and

• Mr John Taylor 
Randle & Taylor  
Barristers & Solicitors.

Their combined expertise and 
experience includes small business, 
commercial contracts, farming, 
retail leasing, franchising, mining 
and building and construction.

All mediators must have demonstrated 
at least two years’ experience in 
mediation and at least five years’ 
experience in a professional 
commercial environment.
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The SBC provides independent 
recommendations to the State 
Government on issues affecting 
small business, and makes 
representations or submissions 
for relevant inquiries to relevant 
ministers, government agencies, or 
the State or Federal Parliaments.

The OSBC supports and advocates 
for small business, providing 
information and tailored, industry-
specific services to improve business 
management and decision-making.

The SBC processes, holds and 
administers security bonds for 
retail and commercial leasing, and 
manages matters in relation to 
security of payment in the building 
and construction industry and the late 
payment of government debts.  
It also facilitates negotiations between 
farmers and creditors in relation to 
issues around farm debt and with 
farmers and resources companies in 
relation to access to farming land.

In accordance with the Small 
Business Commissioner Act 2011:

(1) The functions of the Small 
Business Commissioner are:

(a) to receive and investigate 
complaints by or on behalf of 
small businesses regarding 
their commercial dealings 
with other businesses and to 
facilitate resolution of such 

complaints through measures 
considered appropriate by 
the Commissioner, such 
as mediation or making 
representations on behalf 
of small businesses; and

(b) to assist small businesses 
on request in their dealings 
with state and local 
government bodies; and

(c) to disseminate information to 
small businesses to assist them 
in making decisions relevant 
to their commercial dealings 
with other businesses and 
their dealings with state and 
local government bodies; and

(d) to administer Part 3A (Industry 
codes) of the Fair Trading 
Act 1987 and the Australian 
Consumer Law (SA) to the 
extent that responsibility for 
that administration is assigned 
to the Commissioner under the 
Fair Trading Act 1987; and

(e) to monitor, investigate and 
advise the Minister about—

(i) non-compliance with 
industry codes that may 
adversely affect small 
businesses; and

(ii) market practices that 
may adversely affect 
small businesses; and

(f) to report to the Minister 
on matters affecting small 
businesses at the request 
of the Minister; and

(g) to report to the Minister 
on any aspect of the 
Commissioner’s functions at 
the request of the Minister 
or on the Commissioner’s 
own initiative; and

(h) to take any other action 
considered appropriate by the 
Commissioner for the purpose 
of facilitating and encouraging 
the fair treatment of small 
businesses in their commercial 
dealings with other businesses 
or assisting small businesses 
in their dealings with state or 
local government bodies; and

(i) any other functions conferred 
on the Commissioner by or 
under this or any other Act.

(2) The Commissioner is to perform 
the functions with a view to the 
development and maintenance 
in South Australia of relationships 
between small businesses and other 
businesses, and small businesses 
and state and local government 
bodies, that are based on dealings 
conducted fairly and in good faith.

The SBC is an independent statutory authority created 
by the South Australian Government to help small 
businesses resolve disputes with other businesses, 
landlords or state and local government bodies.

SMALL BUSINESS 
COMMISSIONER ACT 2011
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HOW WERE ENQUIRIES MADE?

2020 2021
Total 

2020/21
Total 

2019/20
Variance

Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr May Jun

Email 50 36 52 25 30 26 19 14 44 23 21 18 358 364 -2%

Phone 5 7 15 71 55 46 54 39 58 54 54 36 494 899 -45%

Online form 20 18 20 10 10 9 9 14 12 15 15 10 162 214 -24%

Walk-in 0 0 1 3 0 2 0 2 2 0 1 0 11 124 -91%

Letter 0 0 0 0 0 0 0 0 0 0 0 0 0 4 -100%

Direct contact 0 0 1 0 0 0 0 0 0 0 0 0 1 28 -96%

TOTAL 75 61 89 109 95 83 82 69 116 92 91 64 1026 1633 -37%

ENQUIRIES UNDER THE SMALL BUSINESS COMMISSIONER ACT 2011

SUBJECT MATTER

2020 2021
Total 

2020/21
Total 

2019/20
Variance

Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr May Jun

Farming 1 1 1 0 1 3 2 0 1 0 3 0 13 20 -35%

Franchising 0 0 1 2 0 0 1 1 1 2 2 0 10 18 -44%

Local Government 4 1 3 0 0 0 1 0 1 0 0 3 13 26 -50%

Small Business 
Issue 34 36 39 62 58 37 57 42 71 57 56 37 586 981 -40%

Starting a Small 
Business 4 1 6 6 4 7 7 10 3 6 1 2 57 91 -37%

State Government 25 3 3 16 12 13 4 1 4 4 3 3 91 107 -15%

Motor Vehicle 2 1 11 5 1 4 6 6 11 6 5 6 64 59 8%

Newsagent 0 0 0 0 0 0 0 0 0 0 1 0 1 1 0%

Other 1 13 21 16 11 15 3 4 13 10 11 11 129 114 13%

Late Payment 
of Accounts 4 5 4 2 8 4 1 5 11 7 9 2 62 40 55%

No Selection 0 0 0 0 0 0 0 0 0 0 0 0 0 176 -100%

Total 75 61 89 109 95 83 82 69 116 92 91 64 1026 1633 -37%
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CASE STUDIES 
UNDER THE  SMALL BUSINESS COMMISSIONER ACT 2011

SMALL BUSINESS  
GOVERNMENT GRANT ISSUE  

During a regional visit, concerns 
were raised with the SBC about 
the difficulty a small business 
was experiencing in satisfying the 
requirements of a government 
grant for a construction project.

The SBC was provided with 
comprehensive documentation 
by the small business and 
approached the agency responsible 
for administering the grant.

On his return to Adelaide, the SBC 
contacted the agency concerned 
to say it might be best for all parties 
to meet in the regional location to 
sort through the issues, rather than 
through what had been a rather 
frustrating exchange of emails.

The SBC chaired the meeting which 
was also attended by the local 
Member of Parliament at the request 
of the small business owners.

With considerable good faith from 
both parties, a plan to manage the 
reconciliation process required by 
the agency was agreed upon.

Within the space of a month, the 
work was completed, and the 
business received the milestone 
grant funding which allowed it to 
expedite further work on its project. 

VEHICLE PURCHASED VIA AN 
INTERSTATE ONLINE AUCTION

The OSBC received a dispute 
from a rural dealership regarding 
the purchase of a vehicle via an 
interstate online auction.

The online advertisement provided by 
the complainant showed the vehicle 
presented as being in good condition 
without any damage and a visual 
inspection prior to auction confirmed 
the vehicle was not damaged.

The complainant, who was a car dealer, 
was the successful bidder in the online 
auction with a transport company 
being engaged to collect the vehicle 
from the auction yard. Upon arrival for 
collection, it was established the vehicle 
had sustained damage to the front end 
which resulted in it not being collected 
and a refund request being made. 

As a resolution could not be reached 
between the parties, a dispute was 
lodged with the OSBC commencing the 
alternative dispute resolution process.

Discussions and email correspondence 
with the auction house established 
the vehicle was advertised 
correctly, however was damaged 
after purchase while still in the 
possession of the auction yard.

In light of this information a 
request for a full refund was put 
forward which was agreed to 
successfully resolve the matter.

In general, the OSBC does not have 
the jurisdiction to enforce a refund 
however in cases where parties are 
willing to negotiate in good faith 
on a voluntary basis, a successful 
resolution can be reached.

FARMER AND VEHICLE 
MANUFACTURER DISPUTE OVER 
MOTOR VEHICLES

A farmer in rural South Australia had 
purchased a fleet of four, 4-wheel 
drive utility vehicles in early 2017. 

All of the vehicles were within the 3 
year or 100,000km warranty period 
offered by the manufacturer when 
two of them (and possibly a third) 
developed cracks in the chassis 
near the engine compartment.

The farmer made warranty claims 
prior to the warranty expiry, but these 
were rejected by the manufacturer, 
citing abnormal usage.

The farmer was adamant that the 
vehicles were only used for regular 
farm-work and rural driving often 
on gravel roads. Occasionally, the 
farmer needed to use the 4-wheel 
drive to avoid becoming bogged. 

The farmer rejected any notion that 
the vehicles were used in any sort of 
‘stunt driving’ or ‘rally manoeuvres’ that 
the manufacturer regularly showed 
in its TV advertisements. Further, an 
independent assessment by an RAA 
approved repairer indicated that the 
cracking was caused by fatigue.

All four vehicles had been serviced 
as per the service schedule by the 
manufacturer’s dealer and the farmer 
relied upon the manufacturer’s 
guarantee that their products 
will not fatigue within 3 years or 
100,000km. The farmer simply 
wanted the manufacturer to honour 
its warranty by either replacing or 
repairing the two damaged vehicles.  



23

The COVID-19 pandemic added 
a layer of complexity to this as the 
manufacturer’s expert engineers 
were unable to visit from Victoria 
to inspect the vehicles. 

The OSBC invited the parties 
to mediate and, to its credit the 
manufacturer did, notwithstanding 
that it had advised the OSBC that its 
position was final, and it would not 
be swayed into making any offer.   

The manufacturer had two people 
participating in the mediation, 
one locally (in the room with the 
farmer and the mediator) and one 
by teleconference from Melbourne. 
The farmer attended on his own. 
Negotiations were lengthy but all parties 
exhibited good faith throughout.  

A resolution was reached under 
which three of the four vehicles 
would be inspected at a dealership 
nominated by the manufacturer, 
and the resulting costs of repairs to 
any of the vehicles being shared by 
the farmer and the manufacturer.  

What is noteworthy however, was the 
credibility of the farmer. Because the 
manufacturer had a person in the room, 
who really heard what the farmer had 
to say, the manufacturer softened its 
position and offered to share the costs of 
the repairs. The manufacturer noted on 
more than one occasion that it could see 
and hear that the farmer was genuine 
and that they believed him regarding the 
use that the vehicles had been put to. 

This goes to support, not only 
the power of mediation, but also 
the power of “being in the room”. 

Had both of the manufacturer’s 
representatives not been in the room 
with the farmer, a less satisfactory 
outcome might well have occurred. 

The farmer is to be commended 
for representing his case very well. 
To their credit, the representatives 
of the manufacturer were open to 

listening and negotiation in good 
faith. As is often the case, the ‘X’ 
factor was the skilled facilitation 
of the talks by the Commissioner’s 
independent and accredited mediator.    

Dear Mr Chapman, 
Thank you for the news of your approval  
of our application seeking an exemption  
from all provisions of the Retail and 
Commercial Leases Act 1995... 
Your attention to the matter and 
thoroughness in examining the issue has 
been greatly appreciated and we are  
most pleased with the outcome. 
Once again our sincere thanks.”
CHRISTINE R
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The State Government enacted the 
COVID-19 Emergency Response Act 
2020 (the COVID Act) in April 2020 
and amended it further in May 2020.

With the Act due to expire in September 
2020, the Government introduced 
further amendments to extend the Act. 
These amendments were passed by 
Parliament on 24 September 2020 and 
proclaimed the following day with the 
Act extended until 6 February 2021.

This allowed the Government to amend 
and extend the COVID-19 Emergency 
Response (Commercial Leases No 2) 
Regulations 2020 until 3 January 2021.

The SBC worked closely with the 
Treasurer and the Department of 
Treasury and Finance, which was the 
lead agency during the development of 
the section of the Act which dealt with 
retail and commercial leasing matters.

Under the COVID Act, the 
Government had significant powers 
to make regulations, if necessary, 
for the purposes of mitigating the 
adverse impacts on a party to, or 
any other person with an interest 
in, a commercial lease resulting 
from the COVID-19 pandemic.

The COVID-19 Emergency 
Response (Commercial Leases No 
2) Regulations 2020 imposed an 
obligation on parties to commercial 
leases to negotiate in good faith.  

Importantly, the Regulations included 
prohibitions and restrictions relating to 
commercial leases and in particular that:

If a lessee was affected by the COVID-19 
pandemic, a lessor could not evict 
a tenant for the failing to pay rent; 
failing to pay outgoings; or because 
the business operating under the lease 
not being open for business during 
the hours specified in the lease.

Prohibitions also applied to taking 
action under the provisions of 
a commercial lease or seeking 
orders or issuing proceedings in a 
court for any of the following:       

• eviction of the lessee from 
premises that is subject to a 
commercial lease; 

• exercising right of re-entry to 
premises that is subject to a 
commercial lease; 

• recovery of land;

• distraint of goods;

• forfeiture;

• damages;

• requiring a payment of an interest 
on unpaid rent otherwise payable 
by a lessee;

• recovery of the whole or part 
of a security bond under the 
commercial lease; 

• performance of obligations by 
the lessee or any other person 
pursuant to a guarantee under the 
commercial lease;

• possession;

• termination of the commercial 
lease;

• any other remedy available to a 
lessor against a lessee at common 
law or under South Australian law.

Unless otherwise agreed between 
the lessor and lessee, rent was not to 
be increased during the prescribed 
applicable period if the lessee is an 
affected lessee. Rent determined 
by turnover is excluded from this 
provision in the Regulations.

A lessor could not require an affected 
lessee to pay land tax or reimburse 
land tax (where applicable) if the lessee 
was suffering financial hardship as a 
result of the COVID-19 pandemic.

As a first step, lessees and lessors were 
encouraged to commence discussions 
on any matters relating to leases, 
including deferral and/or waiving of 
rent, rent free periods or any other 
modifications to leases which will help 
both parties through this difficult time.

To assist lessees and lessors who 
were negotiating an agreement on 
rental relief, the OSBC prepared 
a draft Deed of Arrangement to 
record any agreement reached. 

There was no cost to the 
parties for mediation. 

During the period, mediations 
were conducted in person, 
by video conference or 
teleconference or a mix thereof.

If the mediation was successful, a 
legally binding settlement agreement 
was made by the parties.

The impact of the COVID-19 pandemic continued 
in 2020/21 with many lessees and lessors suffering 
severe financial stress as a result of the downturn in 
retail, tourism, events and many other sectors.

COVID-19 EMERGENCY  
RESPONSE ACT 2020
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If the mediation process: 

• failed to achieve agreement or is 
unlikely to resolve the dispute; or 

• mediation was not reasonable in 
the circumstances; or

• a party refused to participate or 
did not participate in good faith

the SBC would issue a Mediation 
Certificate to both parties which 
is required BEFORE any action to 
resolve the matter can be commenced 
in the Magistrates Court.  

The number of enquiries relating 
specifically to leasing matters 
continued to eclipse previous years.

ENQUIRIES RECEIVED UNDER THE COVID-19 EMERGENCY RESPONSE ACT 2020

Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr May Jun Total

2019/20 0 0 0 0 0 0 0 0 1 4 92 145 242

2020/21 111 109 134 127 110 89 80 56 44 12 25 21 918

Total 111 109 134 127 110 89 80 56 45 16 117 166 1 160

Between 18 March 2020 and 30 June  
2021, the OSBC has received 1 160  
enquires (918 in 2020/21 and 242  
in 2019/20) and opened 428 cases  
(350 in 2020/21 and 78 in 2019/20)  
under the COVID Act. 

394 of these cases have been  
resolved (377 in 2020/21 
and 17 in 2019/20). 

The SASBC assisted with the COVID-19 
measures for commercial rental assistance 
and conducted the mediation between myself 
(lessee) and the landlord. I was impressed 
with the responsiveness of the Office and  
the assistance of an experienced mediator,  
which was valuable in achieving a  
successful resolution.”
CHRISTINA

Of the 428 new cases:

293 (68%)  
were successful

45 were  
unsuccessful

56 had  
assistance provided

34 cases were still in  
progress as at  
30 June 2021
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dispute resolution as lessees and lessors 
seek assistance to negotiate rental 
arrangements due to financial distress 
being experienced by many businesses 
due to the Covid-19 pandemic.

6 new positions were created between 
June 2020 and June 2021 to respond 
to the increases in mediation activity 
and extra short-term accommodation 
was secured. These roles were staffed 
by 3.8 FTEs over various short-term 
contracts who were seconded from 
other areas of the Attorney General’s 
Department and the public sector. 

The OSBC has conducted 196 
mediations under the COVID Act 
since March 2020. Of these, 156 
(78%) were successful, 30 mediations 
were unsuccessful, 2 had assistance 
provided and another 8 were still 
being finalised as at 30 June 2021.

208 matters were resolved prior 
to mediation with input from the 
SBC. Of these, 138 were successful, 
16 were unsuccessful and 54 
had assistance provided.

66 mediation certificates have 
been issued which includes:

• 30 unsuccessful mediations

• 1 mediation where assistance was 
provided 

• 35 that did not reach the 
mediation stage 

A mediation certificate issued 
by the Commissioner allows the 
parties to progress their matter 
in the Magistrates Court.

The Government provided extra 
resources to assist the SBC in 
undertaking his core role of alternative 

OUTCOME OF ENQUIRIES 2020/21 2019/20 TOTAL

Closed Advice Given 362 87 449

Closed Invited to Lodge a Formal Dispute 227 77 304

Closed Converted to a Formal Case 325 78 403

In progress 4 - 4

TOTAL 918 242 1 160

STATUS OF CASES 2020/21 2019/20 TOTAL

Closed Successfully 281 12 293

Closed Assistance Provided 52 4 56

Closed Unsuccessful 44 1 45

In progress 34 - 34

TOTAL 411 17 428

ENQUIRIES UNDER THE COVID-19 EMERGENCY RESPONSE ACT 2020

CASES UNDER THE COVID-19 EMERGENCY RESPONSE ACT 2020
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COVID-19 AFFECTED  
COMMERCIAL LEASE

The OSBC was approached by a self-
funded retiree who relied on rental 
payments from a near city property 
to fund his retirement. The property 
was leased to a dental practice that 
was required to stand down staff and 
suspend the treatment of patients 
due to the pandemic. The practice 
reported that it had sustained a 95% 
decline in turnover during April 2020, 
followed by smaller declines in May, 
June and July and sought rent relief 
from the landlord. It did not pay full rent 
during those months and the parties’ 
relationship had deteriorated with 
little communication taking place.

The OSBC offered mediation 
to the parties which they 
agreed to participate in. 

At mediation, the principles set out 
in the National Cabinet Mandatory 
Code of Conduct were applied and 
the parties were able to agree to 
the amount of rent that ought to 
have been paid by the tenant.

An outcome was negotiated whereby, 
following immediate payment by the 
tenant of a named amount, the landlord 
would waive payment of half of the 
remaining rent that fell due during 
the months of April to July 2020. 
Payment of the remaining half was 
deferred with the parties agreeing that 
the tenant would gradually repay that 
amount over a period of five months. 

POOR COMMUNICATION  
BETWEEN LANDLORD  
AND TENANT

The OSBC was approached by 
an agent for a landlord that had 
been experiencing difficulty 
with a commercial tenant. 

The agent raised a number of issues 
in relation to the business relationship 
between the parties, including a 
breakdown in communication and a lack 
of agreement regarding responsibilities 
and obligations. The agent requested 
the OSBC arrange a mediation 
under the COVID-19 Emergency 
Response Act and Regulations.

The OSBC contacted the tenant, 
who agreed to mediate. The tenant 
provided their own view of the 
situation, which largely concurred 
with the account given by the agent. 

A mediation was conducted, and both 
parties attended in good faith. During 
the mediation, the parties discussed 
the matter in depth and agreed that 
the wider issue that had contributed 
to the deteriorating situation was a 
failure to effectively communicate. 

The parties collaborated in drawing up 
a deed of arrangement that, not only 
dealt with the payment of rent and 
outgoings during the COVID period, 
but also addressed the communication 
problem. Both parties made solemn 
covenants to work together to fix this, 
including responding more promptly 
to electronic communication. 

Overall, this was a great example 
of a mediation conducted under 
the COVID-19 legislation, as it 
demonstrated the strengths mediation 
has over litigation. The parties were 
able to collectively develop a flexible 
agreement that addressed not only 

the symptoms but the root cause – an 
outcome that would be less likely if 
the parties had refused to mediate 
and proceeded directly to litigation. 

SUPERMARKET AND COVID-19

The OSBC received a dispute involving 
a small supermarket seeking mediation 
under the COVID-19 Emergency 
Response Act and Regulations.

The OSBC began working with both 
parties to progress the mediation 
process, gather financial information 
and prepare mediation paperwork.

During the information gathering 
process it was established there 
were other issues relating to the 
lease including capital repairs, lease 
renewal and market rent review. The 
Regulations allowed for any matter 
relating to a lease to be dealt with 
in mediation, not just rental relief.

During mediation it was established and 
agreed by both parties that the tenant 
may not be COVID-19 affected based on 
sales however both parties were keen 
to use the mediation process to resolve 
the many other issues relating to the 
lease rather than continue with the legal 
proceedings previously commenced.

As a result of the mediation continuing, 
the parties negotiated in good faith 
resulting in a successful resolution 
resolving the majority of the lease issues. 
This included the agreement to renew 
the lease, acceptance of the market rent 
review with a lower rent as well as an 
agreement for repairs to the building.

This was an excellent example of parties 
negotiating in good faith to seek a 
voluntary resolution and further extend 
their landlord/tenant relationship in good 
spirit and avoid costly legal proceedings.

CASE STUDIES 
UNDER THE  COVID-19 EMERGENCY RESPONSE ACT 2020
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A range of activities were undertaken 
to publicise the changes, including 
information provided in the SBC 
newsletter, a media release, print 
advertisements and the SBC presenting 
to agents via a webinar organised by 
the Real Estate Institute of SA (REISA).

The amendments are 
summarised as follows:

• It is possible for a retail shop lease 
to move in and out of the scope of 
the Act. 

• The rental threshold and the 
amount of a security bond are both 
exclusive of GST. 

• The value of a bond has increased 
from an amount of up to 4 weeks’ 
rent to an amount of up 3 months’ 
rent – section 19. 

• The definition of a public company 
has been amended to have the 
same meaning as in section 9 
of the Corporations Act 2001 
meaning that a public company 
is a company other than a 
proprietary company – section 
3(1). 

• An overseas company is excluded 
from the coverage of the Act if it 
is registered on an international 
stock exchange – section 4(2)(e). 

• A public charitable company that 
is registered with the Australian 
Charities and Not-for-profits 
Commission will not be excluded 
from the Act to ensure that this 
type of lessee is still afforded the 
protections provided under the Act 
– section 4(2)(e)(i). 

• Classes of leases and licences 
provided by State and Local 
Government may be excluded 
from the Act by regulation – 
section 4(2)(g)(ii). 

• A registered lease, which at the 
time of registration falls outside 
the rental threshold, shall remain 
outside the Act regardless of any 
increase to the threshold that 
would bring the lease within the 
scope of the Act – section 4(3). 

• The Valuer-General will formally 
review the rental threshold, which 
currently stands at $400,000, 
by 30 October 2022 and every 5 
years thereafter – section 6A. 

• A copy of the proposed retail shop 
lease is to be provided by a lessor 
to the prospective lessee as soon 
as negotiations are entered into, 
noting that the particulars of the 
lessee, the rent and the term of 
lease are not required – section 
11. Failure to comply with section 
11 may result in a penalty of up to 
$8,000. 

• Before a retail shop lease is 
entered into, the lessor must give 
the lessee a signed disclosure 
statement – section 12(1). Failure 
to comply with section 12(1) may 
result in a penalty of up to $8,000. 

• A lessee must, within 14 
days of being served with the 
disclosure statement, return a 
signed acknowledgement of the 
disclosure statement to the lessor 
– section 12(4)(b). 

• The time for a respondent to 
dispute the repayment of a 
security bond has increased from 
7 days to 14 days – section 20. 

• A lessor must return a bank 
guarantee within 2 months after 
the lessee has performed all 
obligations secured by the bank 
guarantee – section 20AA. Failure 
to comply with section 20AA may 
result in a penalty of up to $8,000. 

• Any period of “holding over” does 
not imply a new lease term and 
allows either the lessor or the 
lessee to terminate the period of 
hold over – section 20B(3)(b). 

• The Small Business Commissioner 
has the power to certify 
exclusionary clauses, for which 
the Commissioner may require 
payment of a fee prescribed by the 
regulations – section 20K. 

• In addition to the Minister and 
the Magistrates Court, the Small 
Business Commissioner now has 
the power to grant an exemption 
from all or any provisions of the Act 
– section 77. 

• Penalties under the Act have been 
increased to broadly align with 
CPI increases of 68.4 per cent 
between 1995 and 2015. 

• The Landlord and Tenant  
Act 1936 has been amended  
to clarify that actions for distress 
for rent lie solely within the 
jurisdiction of the Magistrates 
Court. 

There was an immediate response to 
the option for the SBC to issue certified 
exclusionary clause certificates. 
The OSBC experienced a steady 
flow of lessees taking advantage 
of the opportunity to have the SBC 
provide a certification which allows 
for a new lease to be under the 

Amendments to the Retail and Commercial Leases Act 
1995 (the RCL Act), which were passed by Parliament 
in late 2019 formally took effect on 1 July 2020.

RETAIL AND COMMERCIAL  
LEASES ACT 1995
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normal five-year requirement.

For many lessees, taking advantage 
of this particular clause allows them 
to test the market with a “pop up” 
shop for example. The onset of the 
COVID-19 pandemic and the resultant 
uncertainty in the retail sector provided 
further impetus for lessees to reduce 
their risk with a shorter lease with 
the support of their landlord.

Previously such an exclusion 
could only be issued by a 
registered legal practitioner. 

The SBC issued 42 certified 
exclusionary clause certificates this 
financial year pursuant to section 
20K of the Act, for a fee of $200 as 
prescribed by the Regulations. 

The changes to the Act also allowed 
for the SBC to provide full or part 
exemptions from the Act for individual 
leases pursuant to section 77(2).

During 2020/21, 8 exemptions 
were issued and published in the 
SA Government Gazette for leases 
between the following parties:

• Adelaide Showground Farmers’ 
Markets and its stallholders 

• City of Burnside and Burnside War 
Memorial Hospital Incorporated 

• City of Tea Tree Gully and  
the Modbury Soccer Club 

• Lion Arts Centre and 
Contemporary SA, Guildhouse 
Inc, JamFactory, Media Resource 
Centre and Nexus Multicultural 
Resource Centre

• Lion Arts Centre and Dance Hub 

• Minister for Environment and 
Water and the Gawler Environment 
and Heritage Association 
Incorporated 

• OTR Leasing Pty Ltd and  
Seaford Mobil Pty Ltd 

• Urban Renewal Authority  
and QE 050 Pty Ltd

In August 2020, negotiations 
commenced with the Valuer-General to 
establish a formal process for the review 
of the rental threshold under the Act, 
which currently stands at $400,000.

The Valuer-General will be responsible 
for making a recommendation to the 
Minister on whether the threshold level 
should be increased by 30 October 
2022 and every 5 years thereafter. 

Adelaide Advertiser, 30 June 2020. Niels Johnson from Venue Smart was the first person to take 
advantage of an amendment to the Retail and Commercial Leases 
Act 1995 which allows the Small Business Commissioner to 
issue a certified exclusionary clause certificate on a lease. 

The review process will involve a period 
of public consultation with industry 
stakeholders from October 2021, 
which will give interested parties an 
opportunity to provide feedback.

Another initiative under the 
amendments was the ability for the 
State Government to exclude certain 
classes of local or State government 
leases and licences from the 
application of the Act by regulation. 

The SBC commenced discussions with 
the Local Government Association 
in July 2020 and the Minister 
approved drafting of regulations 
where feedback was sought from the 
industry through the SBC’s Retail 
Shop Leases Advisory Committee 
which met in November 2020. 

The variation to the Regulations was 
approved by His Excellency the Governor 
in Executive Council and published in the 
Government Gazette on 22 April 2021. 

The amendment allows councils to 
offer their facilities, including leases 
and licences of real property, for use by 
community and not-for-profit groups 
on a non-commercial basis without 
the need for compliance with the 
obligations imposed under the Act. 
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RETAIL SHOP LEASES  
ADVISORY COMMITTEE 

The Retail Shop Lease Advisory 
Committee is established under 
section 73 of the RCL Act. Pursuant 
to section 74 of the Act, the functions 
of the Committee are to keep the 
administration of the Act under review, 
and report to the Minister on subjects 
that in the Committee’s opinion justify 
a report, or on which the Minister 
requests a report. Under the Retail 
and Commercial Leases Regulations 
2010, the Committee is required 
to meet at least once each year. 

The current members of the Committee 
are the Australian Hotels Association, 
the Australian Lottery and Newsagents 
Association, the Australian Retailers 
Association, Business SA, Lease 1, 
the Pharmacy Guild of Australia, the 
Property Council of Australia, the Real 
Estate Institute of South Australia, 
Savills, Scentre Group, the Shopping 
Centre Council of Australia, South 

Australian Independent Retailers and 
the Law Society of South Australia. 

The Committee met part in person and 
part online on 12 November 2020 to 
discuss the draft Retail and Commercial 
Leases (Prescribed Lessee) Variation 
Regulations 2020, the purpose of 
which is to exclude certain classes of 
Local Government leases and licences 
in order to encourage community 
friendly activities. The Committee also 
discussed an issue arising from the 
right of renewal of a commercial lease. 

During the meeting members of the 
Committee provided a market update, 
which focused on the impact that the 
COVID-19 pandemic has had on the 
commercial leasing industry. It was 
noted that some businesses were 
doing well, while others had been 
significantly adversely affected by 
COVID-19. There were reports that 
recovery was mixed, and that business 
confidence in South Australia had 
increased during recent months. 

Retail Shop Leases Advisory Committee Meeting held on 12 November 2020.

Thank you, Susan.
It was all done very 
well. Didn’t know 
what to expect, but  
it was far simpler 
than I’d anticipated.”
JASON D
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ADMINISTRATION OF THE RETAIL SHOP LEASES FUND 

During the year, the OSBC processed 1 049 lodgements to the value of $4,300,246.49 and 504 refunds to the value of 
$841,956.43, of which $544,622.93 was refunded to lessees and $297,333.50 was refunded to lessor/agent.  
As at 30 June 2021 bonds liability was $11,695,685.07 for the 5,836 active bonds.

Changes to the RCL Act which came into effect on 1 July 2020, allow for a retail commercial bond to be an amount up to  
3 months’ rent (previously 4 weeks). This has resulted in significant growth of the fund this financial year. In addition, the number 
of lodgements has increased significantly, which is particularly interesting given the hardship some businesses have faced through 
the COVID-19 pandemic. The increase could be attributed to landlords electing to take a bond rather than a bank guarantee,  
given a 3 month bond provides them with greater protection against unfavourable tenants. 

142 Notice of Claim letters were sent to lessors, lessees and agents. Of these, 18 were disputed which were referred to the 
Magistrates Court for resolution as per the RCL Act.

MANAGEMENT OF THE RETAIL SHOP LEASES INVESTMENT FUND UNDER THE PUBLIC TRUSTEE 

All amounts received by the OSBC for security bonds are paid into the Retail Shop Leases Fund (the Fund) and this money is held in an 
operating account and an investment account with the Public Trustee. The operating account caters for bond lodgements and refunds 
and is maintained at a float of around $200,000. The account is reviewed and reconciled monthly and any funds over the float are 
transferred to the investment account.

As at 30 June 2021, the Fund held $14.765 million ($0.428 million in the operating account and $14.337 million in the investment account). 

The allocation to the funds by Public Trustee is in line with recommendations made by a review conducted in 2016 by Brett & Watson and 
is outlined below. This strategy is reviewed every quarter by the OSBC and the Public Trustee. 

LODGEMENTS 2020/21 2019/20

Processed 1 049 686

TOTAL AMOUNT $4 300 246.49 $1 080 203.29

REFUNDS 2020/21 2019/20

Processed 504 650

Lessee Amount $544 622.93 $696 149.58

Lessor/Agent Amount $297 333.50 $283 172.92

TOTAL AMOUNT $841 956.43 $979 322.50

MARKET VALUE & PROPORTION OF PORTFOLIO HELD WITH THE PUBLIC TRUSTEE Proportion

Cash $1 420 638.27 9.91%

Net Liabilities / Receivables $329 133.26 2.30%

Balanced SIS $3 343 026.08 23.32%

Capital Stable SIS $9 244 502.19 64.48%

TOTAL $14 377 299.81 100.00%

Further details on the Retail Shop Leases Fund can be found in the 2020/21 Financial Statement attached to this report.



32
OFFICE OF THE SMALL BUSINESS COMMISSIONER 
ANNUAL REPORT 2020/21

HOW WERE ENQUIRIES MADE?

2020 2021
Total 

2020/21
Total 

2019/20
Variance

Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr May Jun

Email 95 62 75 25 24 11 13 14 8 16 6 14 363 441 -18%

Phone 3 14 14 58 37 44 49 50 77 77 65 56 544 971 -44%

Online form 17 13 10 7 6 5 6 6 9 9 2 6 96 152 -37%

Walk-in 0 1 1 2 0 1 2 0 2 2 1 3 15 16 -6%

Letter 0 2 0 0 0 0 0 0 0 1 0 0 3 1 200%

Direct contact 0 0 0 0 0 0 0 0 0 0 0 0 0 1 -100%

TOTAL 115 92 100 92 67 61 70 70 96 105 74 79 1021 1582 -36%

ENQUIRIES UNDER THE RETAIL AND COMMERCIAL LEASES ACT 1995

SUBJECT MATTER

2020 2021
Total 

2020/21
Total 

2019/20
Variance

Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr May Jun

Assignment 0 0 1 2 1 0 1 0 0 0 1 2 8 21 -62%

Bond Security 53 50 47 38 35 23 28 27 36 52 39 28 456 422 8%

Disclosure 
Statements 1 0 1 0 0 0 0 1 0 0 0 0 3 7 -57%

End of Lease 
Negotiations 4 4 3 9 3 7 5 5 3 9 5 4 61 81 -25%

Term of Lease 4 4 2 4 7 1 4 7 6 4 1 2 46 56 -18%

Outgoings 5 1 5 4 1 2 5 5 3 2 4 3 40 84 -52%

Pre Lease 
Negotiations 1 0 5 4 2 2 5 3 3 6 5 8 44 71 -38%

Rent 5 3 1 11 2 8 5 6 4 7 7 2 61 261 -77%

Repairs & 
Maintenance 4 1 5 3 6 2 8 3 4 4 2 2 44 65 -32%

Termination 3 5 6 1 0 2 4 4 12 6 2 8 53 79 -33%

Other 24 7 10 5 7 9 3 5 10 5 2 12 99 235 -58%

Bank Guarantee 3 1 0 1 2 2 0 3 0 5 0 0 17 5 240%

Certified 
Exclusionary Clause 1 5 5 2 1 3 2 1 15 5 6 8 54 - -

No Selection 7 11 9 8 0 0 0 0 0 0 0 0 35 195 -82%

Total 115 92 100 92 67 61 70 70 96 105 74 79 1021 1582 -36% 
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I just wanted to drop you a line to thank  
you for your help. I appreciate your help  
and the skill of the mediator today.
My family are truly relieved, and we  
are looking forward to the future.”
SIMON AND PIP
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‘MAKE GOOD’ ARRANGEMENT 
UNDER A COMMERCIAL LEASE

The OSBC was contacted by the 
proprietor of a car detailing business 
who commenced leasing commercial 
premises from August 2020 for a 
period of three years. The business 
was not COVID-affected, but it was not 
operating profitably, and the owner 
saw no prospect of that occurring.

In the ordinary course, the business 
was obliged to pay rent for the whole of 
the three-year term or at least until the 
landlord was able to find another tenant.

Through communication with the 
landlord, the OSBC was able to 
achieve an early release from the 
lease for the business so that it didn’t 
incur ongoing rental expenses.  

As part of the arrangement, the 
tenant was required to return the 
premises to the same condition as 
at the commencement of the lease. 
Unfortunately, that was not done to 
the satisfaction of the landlord and a 
further dispute developed because 
of this ‘make good’ requirement.

The Office worked with both the 
tenant and the landlord to determine 
what was reasonable under the 
circumstances, and this was ultimately 
attended to by the tenant.

Through careful negotiation, the Office 
was able to relieve the tenant of its 
obligations under the lease and satisfy 
the landlord’s requirements as to the 
condition of the premises without 
the matter having to go to court.

COMMERCIAL  
TENANCY DISPUTE

The OSBC was contacted by a landlord 
of a commercial tenancy who was in 
dispute with his tenant. Both parties 
had been trying to resolve their dispute 
through their lawyers, unsuccessfully.

The dispute related to the tenant of 
the commercial tenancy terminating 
the lease and vacating the premises in 
April 2020, well before the lease expiry 
date of October 2020. As a result, 
the landlord sought payment from 
the tenant for the amount of $29,166 
until the end of the term of the lease, 
which was rejected by the tenant. 
The landlord reduced the amount to 
$16000 to resolve all matters, which 
was also rejected by the tenant who 
counteroffered with the amount of 
$1000 which the landlord rejected.

The OSBC invited the parties to 
mediate their dispute under the 
RCL Act which they agreed to do. 

The mediation resulted in a successful 
resolution being reached whereby 
the tenant would pay the landlord a 
sum of $4000 and allow the landlord 
to retain some of the commercial 
cooking equipment in full and 
final settlement of the matter.

CASE STUDIES 
UNDER THE  RETAIL AND COMMERCIAL LEASES ACT 1995
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ASSISTING SMALL BUSINESSES 
IN THE BUILDING AND 
CONSTRUCTION SECTOR 
INITIATIVE

The intent of the Building and 
Construction Industry Security of 
Payment Act 2009 (the SOP Act) aims 
to ensure that a person or business that 
carries out construction work, or who 
supplies related goods and services 
under a building or construction 
contract, is entitled to receive and 
able to recover progress payments for 
carrying out that work or supplying those 
goods and services without delay. The 
SOP Act is designed to maintain cash 
flow throughout the contractual chain. 
It also provides a mechanism for the 
rapid adjudication of disputes in the 
building and construction industry.

The OSBC received additional 
funding in the 2019/20 budget 
to provide small grants to assist 
industry bodies in promoting 
and educating the building and 
construction industry in the SOP Act.

Due to the restrictions in place resulting 
from the COVID-19 pandemic, many 
of the industry associations have 
put their face-to-face interactive 
presentations on hold in both 
metropolitan and regional areas. 
However, one industry association, 
Master Builders Association SA, has 
completed this initiative, delivering 
educational sessions, promoting the 
SOP Act via social media channels 
and dissemination of information via 
email to their membership base. They 
have also provided members with 
legal advice regarding the SOP Act.

Due to the ever-changing nature of 
the industry where new participants 
enter regularly, and the proposed 

amendments to the existing legislation, 
it is vital that an ongoing program to 
promote the SOP Act and educate the 
industry is maintained. For tradespeople 
that set up their own businesses 
after being employees, it is important 
that they have access to education 
on the SOP Act to understand the 
protections this legislation can provide.

REVIEW OF THE BUILDING AND 
CONSTRUCTION INDUSTRY 
SECURITY OF PAYMENT ACT 2009

Significant amendments to the 
SOP Act were introduced into State 
Parliament on 26 May 2021.

Consultation on a draft Building and 
Construction Industry Security of 
Payment (Review Recommendations) 
Amendment Bill was carried out in 
late 2019 and early 2020. The draft 
contained the State Government’s 
response to the national review 
of security of payment laws 
conducted by John Murray AM.

The changes were adopted in a manner 
which sought to achieve the objective of 
the Murray Review, which was greater 
harmonisation of the various State and 
Territory Security of Payment Acts.

They also reflected the results of 
an independent review of the SOP 
Act carried out by former District 
Court Judge Alan Moss in 2015 and 
the consultation which followed.

Of the 86 recommendations 
of the Murray Review:

• 65 were supported, with 23 not 
requiring legislative amendment as 
they are already featured in  
SA legislation 

• 8 were partially supported

• 13 were not supported  

BUILDING AND CONSTRUCTION INDUSTRY 
SECURITY OF PAYMENT ACT 2009

The recommendations that were 
not supported related to statutory 
cascading and retention trusts and 
a process for second review of an 
adjudication determination. 

A total of 33 parties responded to the 
draft Bill and following consideration of 
the consultation by the Attorney-General 
a number of amendments were made.

The changes currently before 
Parliament include:

• Redefining the term  
Business Day;

• Committing administration  
of the Act to the Small Business 
Commissioner;

• Redefining the definition of 
persons entitled to progress 
payments;

• Removing the requirement for  
a reference date;

• Allowing adjudication of disputes 
over the return of retention money;

• Redefining payment claims, 
including the requirement  
for supporting statements between 
the principal and  
head contractor;

• Adjusting some timeframes  
for the adjudication process;

• Resetting the appointments of 
both Authorised Nominating 
Authorities (ANAs) and 
adjudicators, and requiring both to 
be formally registered;

• Transferring responsibility for 
the individual appointment of an 
adjudicator to an adjudication 
from ANAs to the Small Business 
Commissioner;

• New and/or increased penalties for 
breaches of the SOP Act and the 
inclusion of an offence relating to 
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an assault or attempted assault, 
threat, intimidation of a party 
making a payment claim;

• Providing a process to implement 
a Code of Conduct for both ANA’s 
and adjudicators;

• Prescription of adjudicator fees

• Extending the Act to include 
homeowner builders; 

• Limited publishing of adjudication 
determinations; and

• Requirements to report annually

The implementation of the changes 
will require additional resources to be 
allocated to the OSBC and the legislative 
changes include the provision for a 
prescribed fee to be applied to building 
and other relevant trades licences.

CLAIMS UNDER THE BUILDING 
AND CONSTRUCTION INDUSTRY 
SECURITY OF PAYMENT ACT 2009

In 2020/21, the OSBC assisted 
contractors and subcontractors 
with 69 enquiries in relation to the 
Security of Payment legislation 

and provided advice in order to 
make claims under the SOP Act.

Under the SOP Act, contractors and 
subcontractors can make a claim for 
monies owing to them. These claims 
can be made by making application 
with one of the Authorised Nominating 
Authorities, who will appoint an 
adjudicator to determine the dispute.

In total, 31 claims worth a total of 
$109 479 344.39 were made through 
adjudication mechanisms within the 
SOP Act. Of these, 25 resulted in an 
award to the claimant. The total amount 
awarded was $19 720 959.52.

2020/21 
Adjudications

2020/21 
Amount

2019/20 
Adjudications

2019/20 
Amount

ABC Dispute 
Resolution Services

Claimed 1 $2,266.00 0 $0

Awarded 1 $2,266.00 0 $0

Adjudicate Today
Claimed 26 $ 10 863 383.08 55 $15 893 798.13

Awarded 20 $4 296 649.53 35 $3 051 025.32

Australian Solutions Centre
Claimed 0 $0 3 $3 095 611.07

Awarded 1* $290 324.91 2 $0

Master Builders 
Association of SA

Claimed 0 $0 2 $60 847.80

Awarded 0 $0 1 $10 144.20

Nominator
Claimed 0 $0 2 $93 528.60

Awarded 0 $0 1 $37 190.22

Resolution Institute
Claimed 4 $98 613 695.31 1 $25 043 823.50

Awarded 3 $15 131 719.08 2 $15 754 761.98

RICS Dispute 
Resolution Services

Claimed 0 $0 0 $0

Awarded 0 $0 0 $0

TOTAL
Claimed 31 $109 479 344.39 63 $47 187 609.10

Awarded 25 $19 720 959.52 41 $18 853 121.72

*one matter from previous year awarded this year in quarter one.

TOTAL AMOUNT CLAIMED VS AWARDED
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Approved Authorised 
Nominating Authorities

The following organisations are 
approved Authorised Nominating 
Authorities with regard to the SOP Act:

ABC Dispute Resolution Services 
Web: www.abcdrs.com.au  
Phone: 1300 857 383 
Fax: 1300 857 384 
Email: contactus@abcdrs.com.au

Adjudicate Today 
Web: www.adjudicate.com.au  
Phone: 1300 760 297 
Fax: 1300 760 220 
Email: sa@adjudicate.com.au

Australian Solutions Centre 
Web: www.solutionscentre.com.au  
Phone: 1300 722 624 
Fax: 1300 722 924 
Email: info@solutionscentre.com.au

Master Builders Association  
of South Australia 
Web: www.mbasa.com.au  
Phone: 1800 067 466 
Fax: 08 8231 5240 
Email: buildsa@mbasa.com.au

Nominator 
Web: www.nominator.com.au  
Phone: 08 8267 4800 
Fax: 08 8239 0728 
Email: contact@nominator.com.au

Resolution Institute 
Web: www.resolution.institute  
Phone: 1800 651 650 
Fax: 02 9251 3733 
Email: nominations@resolution.institute

RICS Dispute Resolution Service 
Web: www.rics.org  
Phone: 1300 953 459 
Fax: 1300 953 529 
Email: drsaus@rics.org

HOW WERE ENQUIRIES MADE?

2020 2021
Total 

2020/21
Total 

2019/20
Variance

Jul Aug Sept Oct Nov Dec Jan Feb Mar Apr May Jun

Email 1 3 4 0 2 1 0 0 0 1 5 1 18 19 -5%

Phone 0 1 0 10 0 1 2 0 4 4 5 2 29 76 -62%

Online form 1 1 0 3 2 2 0 0 3 2 2 1 17 18 -6%

Walk-in 0 0 0 1 1 1 1 0 1 0 0 0 5 3 67%

TOTAL 2 5 4 14 5 5 3 0 8 7 12 4 69 116 -41%

ENQUIRIES UNDER THE BUILDING AND CONSTRUCTION SECURITY OF PAYMENT ACT 2009
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Both farmers and financiers can lodge 
an application for mediation with the 
Small Business Commissioner who 
will then arrange for an independent 
mediator from his panel to conduct the 
formal negotiations between the parties.

It is important to note that the ultimate 
effect of the FDM is that a financier 
cannot take recovery action for an 
outstanding debt unless they have 
been party to the legislated processes.

The COVID-19 pandemic resulted in 
most financiers putting Farm Debt 
Mediation matters on hold during 
March 2020 to December 2020.

In early 2021, the OSBC reactivated 
each matter which had been placed 
on hold with a view to progress to 
mediation as quickly as practicable.

The SBC estimated that OSBC would 
facilitate approximately 15 Farm 
Debt Mediations per year. Between 
3 September 2018 and 30 June 
2021, the OSBC has received a 
total of 39 applications under the 
Farm Debt Mediation Act 2018. 

Of these 39 applications, 29 Farm Debt 
Mediation cases have been resolved, 
which includes 24 through formal 
mediation and 5 prior to mediation. 
Of these, 27 were successful, 1 was 

unsuccessful and 1 had assistance 
provided. There were 10 cases still 
in progress as at 30 June 2021. 

High level analysis of the 39 
applications indicates that: 

• 27 matters resulted in a signed 
Agreement and/or Settlement 
Deed between the farmer and 
creditor regarding the farm debt 
(24 through mediation and 3 prior 
to mediation); 

• only a single mediation did not 
result in a signed Agreement and/
or Settlement Deed; 

• initiation of the Farm Debt 
Mediation process was by a 
creditor in 34 cases and by a 
farmer on five occasions; 

• one Prohibition Certificate was 
issued to a farmer; and 

• Exemption Certificates have been 
issued to eight creditors. 

Below is a summary of the outcome 
of the cases closed (resolved) under 
the FDM Act as at 30 June 2021.

The Farm Debt Mediation Act 2018 (FDM Act) came into 
effect in September 2018 and is designed to provide 
protection and financial security for farmers by enforcing 
a mandatory mediation process before a creditor is 
able to foreclose on a farming operation. The SBC is 
responsible for the administration of the FDM Act.

FARM DEBT 
MEDIATION ACT 2018

RESULT OF CASES CLOSED 2020/21 2019/20 2018/19 TOTAL

Closed Successful 12 8 7 27

Closed Unsuccessful 0 1 0 1

Closed Closed Assistance Provided (no mediation held) 1 0 0 1

In progress 10 - - 10

TOTAL 23 9 7 39

CASES CLOSED UNDER THE  FARM DEBT MEDIATION ACT 2018
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Under Section 274 of the Work, Health 
and Safety Act 2012, the Consultative 
Committee established by the Treasurer 
must consult with the SBC on any 
new Code of Practice or variation 
or revocation of a Code. The SBC is 
required to consider any changes and 

MOBILE FOOD VENDORS

New rules came into effect in March 
2018 governing the placement of 
mobile food vans in every council area 
in South Australia. Under the changes 
passed by Parliament, each council 
was required to produce guidelines 
setting out the permit and location 
purpose for mobile food vans.

Food businesses who wished to make 
a complaint about the rules could do 
so to the SBC. In the first instance 
efforts would have been made to 
resolve any dispute with discussions 
between the parties, which may have 
included other food businesses and 
the local council. If that failed, the SBC 
would follow the dispute resolution 
procedures set out under the Local 
Government Act 1999 (the LG Act).

The SBC received a total of 22 enquiries 
under the LG Act since March 2018 
and dealt with six mobile food vendor 
formal cases during that same year. 
No formal cases received since. 

provide comments or advice considered 
to be appropriate in the circumstances 
(including that the Code be varied).

No matters involving Codes 
of Practice were referred to 
the SBC during 2020/21.

WORK HEALTH  
AND SAFETY ACT 2012

LOCAL GOVERNMENT 
ACT 1999

As part of the reform of the LG Act, 
the requirements governing mobile 
food vendors were significantly altered 
when the Statutes Amendment (Local 
Government Review) Act 2021 passed 
in Parliament in June 2021. Under this 
Act, all provisions relating to mobile 
food vendors are to be repealed. 

The SBC is still able to assist with 
matters relating to mobile food 
vendors through the dispute resolution 
processes available under the Small 
Business Commissioner Act 2011. 

Mobile food van behind Waymouth Street in the Adelaide CBD.
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INQUIRIES AND 
SUBMISSIONS
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INQUIRIES

ECONOMIC AND FINANCE 
COMMITTEE INQUIRY INTO 
EMBEDDED NETWORKS  
IN SOUTH AUSTRALIA

In April 2021, the Economic and Finance 
Committee of State Parliament invited 
input into their inquiry dealing with 
embedded or inset electricity networks.

The terms of reference were:

1) Establish the current state of 
regulation of embedded networks 
in South Australia and interstate;

2) Establish the positive and negative 
experiences of those in embedded 
networks in South Australia;

3) Establish the steps being 
considered to reform embedded 
networks by COAG Energy 
Council, including consideration 
of the Australian Energy Market 
Commission’s Updating the 
Regulatory Frameworks for 
Embedded Networks Review; and

4) Any other related matters.

In response, the SBC advised the 
Committee that matters relating to inset 
electricity were raised infrequently.

The Committee was advised that 150 
electricity related issues have been 
raised with the OSBC since 2013, 
with the vast majority of issues raised 
not relating to inset or embedded 
network (network) arrangements.

The queries related to:

• on-charging and outgoings; 

• retailer complaints; 

• landlord and lease interpretation; 

• application of GST;

• supply and/or augmentation 
issues;

• delays in connections; and 

• meter readings.

The OSBC identified 19 enquiries 
which did relate to inset or embedded 
networks covering the following areas:

• Landlords seeking information 
on compliance and legal 
requirements for a network;

• Increases in prices; 

• Query if a landlord could make a 
profit on the sale of electricity;

• Query if a landlord can determine 
electricity retailer;

• Queries over charging 
arrangements;

• Change in businesses and sharing 
cost arrangements;

• Seeking advice on how to establish 
an inset electricity arrangement;

• General queries about inset 
electricity arrangements; and 

• Tenant access to electricity 
meters.

The Committee was further advised 
the most recent matter in the latter 
half of 2020 related to concern from a 
franchisor that their franchisee had not 
agreed to sign up to an in-house supply 
arrangement in a regional shopping 
centre. On raising the issue with the 
energy supplier, the office was provided 
with evidence that the franchisee at the 
time had signed up to the arrangement.
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ECONOMIC AND FINANCE 
COMMITTEE REPORT INTO  
MOTOR VEHICLE REPAIR 

The Economic and Finance Committee 
tabled its report into the Motor Vehicle 
Insurance and Repair Industry in South 
Australia on 24 September 2020.

The SBC was extensively quoted in 
the report which can be found at 
https://www.parliament.sa.gov.au/
en/Committees/Committees-Detail.

The Committee made the following 
recommendations and the 
Government’s response (edited) 
to the recommendations is shown 
immediately below in italic type:

1. The South Australian Government 
introduce legislation to mandate 
the Motor Vehicle Insurance and 
Repair Industry Code of Conduct 
(Code of Conduct) in South 
Australia as well as provisions for:

• a binding mediation process to 
enable the expedited resolution 
of internal disputes between 
motor vehicle insurers and 
crash repairers, overseen 
by a suitable independent 
authority, such as the Small 
Business Commissioner or the 
Commissioner for Consumer and 
Business Services;

• appropriate financial penalties 
for breaches of the Code of 
Conduct to ensure compliance 
by all parties; and

• an ongoing review process 
to ensure that the Code of 
Conduct remains up-to-date and 
relevant to the current industry 
requirements.

In its response, the SA Government 
supported a mandated Code, in 
principle, noting various issues 

were raised during the Inquiry, 
which would need to be worked 
through before the Code can be 
mandated in South Australia. 

The SA Government has tasked the 
Commissioner for Consumer Affairs with 
establishing a working group comprising 
of Government representatives and 
industry stakeholders. The working 
group will be required to work through 
the issues identified and develop 
recommendations to the SA Government 
relating to mandating the Code and 
options to improve its effectiveness.

2. The South Australian Government 
work with other Australian 
jurisdictions to amend the Code of 
Conduct to include provisions for:

• a binding mediation process; 
and

• appropriate financial penalties 
for breaches of the Code of 
Conduct.

In its response the SA Government 
noted that the working group referred 
to in Recommendation 1 would liaise 
with other jurisdictions to explore 
opportunities for a harmonised approach 
in order to gain the best outcome for the 
affected industries and consumers.

3. The South Australian Government 
report yearly on insurance 
companies found either in breach 
of the Code of Conduct or with 
adverse findings against them.

Noting that this recommendation 
related to Recommendations 
1 and 2, the SA Government 
advised it would consider reporting 
requirements following consideration 
of recommendations presented by the 
working group, taking into account 
existing reporting mechanisms, such 

as the Code and the Small Business 
Commissioner’s Annual Report. 

The Government noted that if it was 
determined appropriate to report or 
disclose details of companies who have 
breached the Code, this disclosure 
should apply consistently for insurance 
companies and crash repairers, as 
both have obligations under the Code.

4. The South Australian Government 
provide a portal to the Australian 
Financial Complaints Authority 
on a government website.

In order to assist consumers in finding 
information in relation to motor vehicle 
(and other) insurance complaints, 
Consumer and Business Services 
will update its website to provide 
contact information for the Australian 
Financial Complaints Authority.

5. The South Australian Government 
require motor vehicle insurers 
to disclose any direct or indirect 
ownership or contractual 
arrangements in place when 
directing policy holders to specific 
crash repairers or providing 
crash repairer options.

The SA Government did not support 
this recommendation noting financial 
services are regulated by the 
Commonwealth, primarily through the 
Australian Securities and Investments 
Commission (ASIC) and Australian 
Prudential Regulation Authority APRA). 

Insurance Product Disclosure 
Statements are a legal requirement 
for financial services, with 
standards set by ASIC. 

The SA Government does not support 
the State mandating disclosure 
requirements for motor vehicle insurers. 

INQUIRIES
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• use of non-OEM or second-hand 
parts;

• OEM windscreen replacement;

• OEM headlight replacement; 
and

• diagnostic scans.

The SA Government noted this 
recommendation and acknowledged 
the intent of providing policy holders 
greater transparency and empower 
them to exercise choices available 
under the insurance policy. 

However, the effectiveness of this needs 
to be considered in relation to consumer 
behaviour and motivations when taking 
out insurance policies, as well as any 
potential detriment to consumers. 

The State Government views the 
Commonwealth Government, as the 
regulator of general insurance, as 
best placed to consider the issues 
raised, the appropriateness of these 
disclosure recommendations and 
any net benefit to consumers. 

As referred to above, the Attorney-
General has written to the 
Commonwealth Treasurer to ask that 
consideration be given for increasing 
transparency in relation to these matters, 
so consumers are able to make informed 
decisions about their insurance product.

9. Subsequent to ACCC work 
undertaken in line with 
Recommendation 7, the South 
Australian Government consider 
introducing legislation to mandate 
the use of only new genuine parts 
for motor vehicle insurance crash 
repairs where vehicles are still under 
the manufacturer’s warranty period.

This recommendation relates to 
Recommendation 7 and the Attorney-
General has also asked the ACCC to 
consider this recommendation.

The Attorney-General has written to 
the Commonwealth Treasurer, as 
the Minister responsible for financial 
services, to consider the issues raised in 
the report in relation to better informing 
consumers to make decisions about 
their insurance policy and repairers.

6. The South Australian Government 
introduce legislation to ensure all 
South Australian motor vehicle 
insurance policies allow for, at 
the customer’s discretion, the 
motor vehicle to be repaired by 
a crash repairer located within a 
reasonable distance of a regional 
customer’s home address.

The SA Government noted the 
recommendation to provide regional 
consumers greater choice and protect 
regional consumers from steering to 
repairers in unreasonable proximity to 
the policy holder. However, the impact 
this may have on policy holders, such 
as the cost of premiums and access to 
repairers with relevant experience and 
equipment, needs to be considered. 

As referred to in Recommendation 
5, insurance is regulated by the 
Commonwealth and these concerns 
are more appropriately considered 
by the Commonwealth. The 
Attorney-General has written to the 
Commonwealth Treasurer to raise 
relevant recommendations made by 
the Committee and ask that it considers 
ways to improve greater transparency 
to inform consumers when making 
decisions about vehicle insurance.

7. The South Australian Government 
write to the Australian 
Competition and Consumer 
Commission (ACCC), requesting 
they conduct a review into:

• vertical integration of motor 
vehicle insurers and crash 
repairers; and

• the use of second-hand 
and non-original equipment 
manufacturer (OEM) parts in 
crash repairs and the potential 
risks and issues associated with 
them.

The Attorney-General has written to 
the ACCC asking that it considers 
the concerns raised in the Inquiry in 
relation to vertical integration and 
the use of second-hand and non-
original equipment manufacturer 
parts with particular regard to safety 
and any associated risks, and acts 
on any findings accordingly. 

The SA Government notes the ACCC 
submission to the Inquiry advising 
that it has looked into concerns about 
the misuse of market power in the 
industry, and did not find evidence of 
breaches of requirements under the 
Competition and Consumer Act 2010.

8. It be a requirement for all South 
Australian motor vehicle insurance 
policies to explicitly state, in clear 
and concise language on the first 
page of their policy document, the 
location of the closest approved 
repairer to the policy holder, the 
insurer’s ownership stake and/
or contractual arrangements 
regarding that approved repairer, 
and whether the policy allows for:

• choice of repairer;

• choice of parts;
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10. The South Australian Government 
encourage motor vehicle insurers 
and crash repairers to discontinue 
the use of ‘funny time, funny money’ 
for crash repair costings and 
instead use costings based on the 
real time and cost of repairs, with 
guidelines for the time required 
to undertake repairs set by an 
independent party, such as the 
original equipment manufacturers.

The SA Government acknowledged that 
the use of ‘funny time, funny money’ 
was a complex and ongoing national 
issue. This practice was highlighted in 
the Productivity Commission Inquiry 
Report - Smash Repair and Insurance 
(2005) which found that it should 
be abandoned. Continued calls to 
phase out ‘funny time, funny money’ 
should be made at a national level. 

Where ‘funny time, funny money’ creates 
a dispute between parties, the State 
Government encourages industry to use 
existing dispute resolution processes.

11. The South Australian Government 
review the practices used by 
motor vehicle insurers to force 
their customers to accept a cash 
settlement instead of repairing the 
vehicle and make it mandatory 
for insurers to publicly report on 
the numbers of cash settlements 
made to customers compared 
to repairs made to vehicles. 

The SA Government noted this 
recommendation. The Attorney-General 
has written to the Commonwealth 
Treasurer to consider reviewing this 
issue further, including whether it 
breaches any existing requirements and 
to consider any appropriate action. 

The SA Government noted the progress 
that the Commonwealth has made to 
enhance consumer protections in the 
financial services sector in response to 
the Royal Commission into Misconduct 
in the Banking, Superannuation 
and Financial Services Industry.

In May 2021, the Commissioner 
for Consumer Affairs established a 
Working Group to provide advice to 
the State Government on progressing 
the Government’s position on the 
Economic and Finance Committee 
Report’s recommendations.

Membership of the Working Group 
includes the SBC, CBS officers, 
MTA representatives and officers 
from two major national insurers.
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Despite a formal request to GFG 
that payment terms be reduced 
from a standard 62 days to 30 
days to assist small businesses, 
this has not been agreed to.

As part of the purchase of the former 
Arrium businesses by GFG, the South 
Australian Government made a 
commitment to provide $50 million 
of funding as part of a transformation 
package. The submission noted the 
SBC had formally raised his concerns 
that this funding should not be provided 
until there is a clear and cast-iron 
commitment by GFG that it will 
substantially improve its payment times.

SUBMISSION TO FEDERAL 
GOVERNMENT ON NEW 
LATE PAYMENT REPORTING 
LEGISLATION 

In 2020, the SBC made a submission to 
the Federal Education and Employment 
Legislation Committee on the provisions 
of the Payment Times Reporting Bill 
2020 and the Payment Times Reporting 
(Consequential) Amendments Bill 2020.

The Submission stated that cash flow 
was pivotal to business success, but 
small businesses continued to suffer at 
the hands of their larger counterparts 
in terms of delays in payment for 
goods and services provided. The 
SBC reinforced his position stating 
it was clearly time for a legislative 
approach that forces big businesses 
to report on their performance in 
order to improve payment times. 

The SBC noted the astounding findings 
of the study undertaken by economics 
consulting firm AlphaBeta in 2019 that 
if all large businesses in Australia paid 
small businesses in 30 days, it would 
be the equivalent of transferring an 
estimated $7 billion in working capital 
from large to small businesses. 

The submission stated there is 
no doubt that the Payment Times 
Reporting Scheme (the Scheme) as 
contemplated by the Payment Times 
Reporting Bill 2020 (the Bill) will have 
a net benefit for both the Australian 
economy and for small businesses. 

The support for the Bill noted that 
making payment terms and practices 
of large businesses publicly available 
would enable small businesses to 
make more informed decisions 
about potential customers, as well 
as to provide greater transparency 
in order to bring about cultural 
change to improve payment times. 

The SBC argued that suitable penalties 
were necessary for non-compliance. 

The SBC highlighted a local example 
of the Gupta Family Group (GFG) 
Alliance to illustrate the importance 
of this Bill. He stated there remain 
ongoing payment issues with the GFG 
group of companies, which own the 
Whyalla Steelworks and associated 
iron ore mines, and that he dealt with 
complaints about non-payment of 
accounts from suppliers and contractors 
rendered to GFG on a regular basis.

The Australian, 16 November 2020. Adelaide Advertiser, 14 November 2020.
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SUBMISSION TO THE AUSTRALIAN 
COMPETITION & CONSUMER 
COMMISSION IN RELATION TO 
APPLICATION LODGED BY MORGAN 
SAWMILL JAMESTOWN 

In December 2020, Morgan Sawmill 
Jamestown, SA Pine Pty Ltd, KSI 
Sawmill, PalletCo and future members 
of the group, sought authorisation 
from the Australian Competition 
& Consumer Commission (ACCC) 
to collectively negotiate terms 
and conditions (including price) 
with the South Australian Forestry 
Corporation for the supply of logs.

The Applicants also requested 
interim authorisation to allow them 
to engage in the conduct while the 
ACCC considered the substantive 
application for authorisation. 

The SBC provided a submission in 
support of the application for both the 
interim and substantive authorisation, 
advising the ACCC that he was aware 
that small processors of saw logs in 
South Australia have experienced 
and continue to experience extreme 
difficulties in negotiating reasonable 
terms and continuity of log supply.

The ACCC issued its final determination 
on 3 June 2021 and agreed to the 
proposed buying group with the 
authorisation effective until 30 June 
2032. The ACCC concluded that the 
proposed arrangement was likely to 
result in public benefits including 
transaction cost savings, improved 
efficiency for businesses in the 
buying group, lower input costs for 
the businesses in the buying group, 
increased domestic log processing 
and result in lower prices for finished 
timber products for end users.
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BOTTLESHOPS - LIQUOR 
LICENSING ACT  

In November 2020, the SBC 
raised concerns regarding recent 
interpretations by the Liquor Licensing 
Court of the Liquor Licensing 
Act 1997 (LL Act) in relation to 
applications for Packaged Liquor & 
Sales Licences by Supermarkets.

The SBC was alerted to a recent decision 
by the Liquor Licensing Court on a 
Liquorland application for Parkholme 
which appeared to be contrary to the 
intent of the reforms which were put in 
place following the Anderson Review.

In this example, it was evident that 
the licence applicant no longer had to 
comprehensively address the issue of 
harm which could arise from the grant 
of a Packaged Liquor & Sales Licence.

The SBC was advised that 10 active 
applications before the Liquor Licensing 
Commissioner had been lodged by 
BWS, a subsidiary of Woolworths. 

A number of parties, including the 
Australian Hotels Association (AHA), 
representing small business liquor 
retailers have raised their concerns 
that the latest interpretation of 
the LL Act by the Liquor Licensing 
Court will decimate existing small, 
independent liquor outlets.

It appeared that the weaknesses lay 
in Section 53 of the LL Act whereby 
the Licensing authority needed to be 
satisfied that designated application 
was in community interest.

The Australian Hotels Association 
(AHA) raised the need for a further 
amendment to Section 38 of the 
Act to ensure the intent of physical 
separation of packaged liquor and 
sales licences from supermarkets is 

maintained. Information was provided 
that there were multiple applications 
to establish liquor stores within existing 
supermarkets to which access may 
only be obtained via the supermarket. 

The SBC also argued that one 
of the vital roles independently 
owned businesses play was the 
ability to provide a retail outlet to 
support smaller liquor producers, 
such as distillers, wine makers and 
brewers from South Australia.

There is considerable evidence 
that the behaviour of the large 
supermarket groups is one of bulk 
buying and imposing financial costs 
on businesses to secure shelf space.

The SBC was also contacted by the 
former Australian Small Business 
and Family Enterprise Ombudsman, 
Hon Kate Carnell AO who expressed 
concern at the developments.

The Ombudsman’s concerns extended 
beyond the immediate issue to the 
‘creeping’ gain of market share which 
would be secured by Woolworths and 
its subsidiaries with the current suite 
of bottleshop licence applications.

At the time of writing, the 
Government was still considering 
whether amendments to the 
Act would be required.

I just wanted to thank you for your help  
over the last few months in bringing our 
dispute to a successful resolution. 
The SASBC mediation process and facilities 
are excellent and, I think, should be utilised a 
lot more in commercial disputes of this type. 
It’s great to know there’s support that’s both 
fair and affordable. I shall certainly sing  
your praises to others!
So many thanks once again for your help and 
good humour during our mediation process.”
MICHELLE B
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SUBMISSION TO ASIC ON 
ePAYMENTS 

During the year, the Australian 
Securities and Investments Commission 
(ASIC) sought input into a review of 
the ePayments Code (Code). The 
voluntary Code regulates electronic 
payments, including ATM, EFTPOS 
and credit card transactions, online 
payments, internet and mobile 
banking, and BPAY. The Code was 
last reviewed in December 2010.

In his submission, the SBC noted that 
the trend towards electronic payments 
would continue to increase, aided 
somewhat ironically by the COVID-19 
pandemic. He advised that as this 
landscape was rapidly changing, the 
breadth and strength of the Code 
would increase in importance.

The SBC noted that it was critical 
that the Code be made mandatory 
and include appropriate penalties 
for breaches and non-compliance 
due to his experience that voluntary 
codes were ineffective to a large 
degree. The submission further noted 
the coverage should be extended 
to include FinTech providers which 
lend only to business and are not 
subject to highly regulated structures 
like major financial institutions. 

The submission also noted that the 
area of ePayments was continuing 
to develop with the emergence 
of new non-bank intermediaries/
providers (eg Apple Pay). There was 
also some blurring of accountability 
and regulation with entities such as 
AfterPay and Zip, for example. 

The SBC also said it was vital that 
the Code was extended to provide 
coverage for merchants stating that 
merchants, many of whom are small 
business owners, suffered at the 
hands of ePayments providers due to 
often harsh and unilateral decisions, 
particularly in relation to fraud.

The submission also raised concern 
at the considerable increase in 
small businesses being required 
to provide refunds on credit card 
not present transactions for goods 
ordered but allegedly not received.

The submission stated that the time 
frame for allowing chargebacks 
needed to be significantly shortened 
and, further, there needs to be a 
prompt, robust and independent 
process of investigation of complaints 
by merchants against inappropriate/
fraudulent/no fault chargebacks. 
Similarly, financial services providers 
bound by the Code should not be 
allowed to suspend services to a 
merchant because of disputation 
over chargebacks pending the 
review of the transaction by 
the independent authority.  

The SBC contended that in cases 
of what appeared to be fraud, the 
small businesses were financially 
penalised because security protocols 
from the card providers were not 
keeping pace with the growing 
industry of illegal transactions.

He also argued that ePayment 
providers should be required to provide 
improved authentication processes 
for card not present transactions (eg 
mail or phone order for goods and/
or services) and that the Code should 
be updated to cover payments made 
under AnyPay (or similar) which 
currently rely on the Bank/State/
Branch (BSB) and account number for 
transfer to the merchant/individual.

The submission argued that a mandated 
Code should also include a requirement 
on Code covered entities that they 
provide real time verification to the party 
making the payment that the name, 
BSB or other identifier and account 
numbers they have inputted are correct.

The SBC stated that it was not 
reasonable in this day and age to 
place the responsibility of mistaken 
internet payments on the user because 
ePayment providers do not provide 
real time verification that the account 
details match the name or other 
identifier of the merchant/individual.
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IN 2020/21:

12
Information 
sessions and 
webinars

507
Attendees  
at events
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COMMUNITY
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INFORMATION 
SERVICES

This is done through the Small Business 
Centre Shopfront, over the phone, 
online through media channels and 
in person at events, presentations 
and information sessions. 

OSBC’s program of information sessions 
cover topical matters relevant to 
small businesses. These are offered 
as in person or online attendance. 

During most of this financial year, 
the OSBC was unable to maintain 
its in person engagement due to the 
COVID-19 pandemic. Many engagement 
opportunities were cancelled or 
postponed, and information sessions 
held by the OSBC were offered 
online only for a period of time. 

In person, information sessions 
resumed in February 2021, although 
many attendees continued to 
prefer online attendance. 

INFORMATION SESSIONS

During 2020/21 the OSBC delivered 
12 information sessions, five of which 
were offered as online only, another 
six offered as online and in person at 
our new premises at Chesser House. 
One session was held in Whyalla. 
Overall, 79 people attended in 
person and 428 tuned in via webinar, 
making a total of 507 attendees.

Topics included:

• Business Survival in  
Uncertain Times

• Coronavirus and Australian 
Workplace Laws - Workplaces 
through and post COVID-19

• How Safe is your Small Business 
from Cybercrime? 

• Pandemic Disruption  
- Second Quarter Update

• Return to Work & Mentally Healthy 
Workplace

• Understanding Employee 
Entitlements

• Digital Transformation for  
Small Business

• Contract Law for Small Business

• Understanding Award Rates

• Retail and Commercial  
Leasing for Small Business 

In addition to its legislative responsibilities, the 
OSBC provides information to small business in 
relation to running or starting their small business. 

95%
Of attendees 
were ‘happy 
with the 
information’
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INFORMATION 
SERVICES

Presenter Stephanie Burke, Project Manager and Policy Analyst with the Office of the Small 
Business Commissioner with Small Business Commissioner John Chapman at the Retail 
and Commercial Leasing Information Session held on 17 June 2021 at Chesser House. 

Presenters Houda Peters, Employer Education Advisor and Mardi Webber, Mentally Healthy 
Workplace Consultant with Return to Work SA with Small Business Commissioner John Chapman 
at the Return to Work Information Session held on 23 February 2021 at Chesser House.

Coronavirus 
& Australian 
Workplace Laws 
Information 
Session
Online seminars  
are brilliant.  
I simply do not have 
time to travel to a 
conference and 
whilst I miss out on 
the networking that 
happens at face to 
face sessions this 
format allows me  
to keep up to date 
with ease.  
One less thing to 
worry about :-) ”
ANONYMOUS
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Presenter John Love, EMA Legal with Small Business Commissioner John Chapman at the 
Employee Entitlements Information Session held on 16 March 2021 at Chesser House.

Understanding Employee Entitlements
These sessions are great for small business 
owners. Thank you for offering to market. 
Your time and effort is much appreciated.”
ANONYMOUS
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Presenter Steven Polyichanin, PGC Legal with Small Business Commissioner John Chapman at the 
Contract Law for Small Business Information Session held on 29 April 2021 at Chesser House.

Presenter Lauren Krollig, Senior Workplace Consultant, Business SA with 
Small Business Commissioner John Chapman at the Understanding Award 
Rates Information Session held on 18 May 2021 at Chesser House.

Understanding 
Award Rates
It was good to attend 
a session where the 
presenter clearly 
knew the topic in 
depth and was 
able to answer all 
questions posed. ”
ANONYMOUS
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EVENTS AND PRESENTATIONS 

Due to COVID-19, many engagement 
opportunities were cancelled, 
postponed or offered as webinar only. 
During the second half of the financial 
year, some opportunities resumed, 
and the SBC and his staff were able to 
attend and engage with the community. 

The OSBC was represented 
at the following public events 
in person or online:

• Department for Innovation  
and Skills BizWeek

• SA Business Conference Gawler 

• Propel SA Panel Event

• Mainstream SA Conference 

• Small Business Forums  
(Port Lincoln, Port Augusta  
and Whyalla)

• Supply to Government Workshops

• Business SA – SAYES  
Regional Program Presentation

• Tourism Operators Webinar

• Business House Australia 

• Opening of the Specialist 
Contractors (SA) Centre

NECA Executive Director Larry Moore at the opening of the Specialist Contractors Association on 
Greenhill Road which was attended by the Small Business Commissioner John Chapman in July 2020.

Small Business Commissioner John Chapman with Business House Australia founder  
Keith Gustavsson at the Business House Australia opening of their new premises  
on Sir Donald Bradman Drive Hilton in August 2020. 

Tourism Industry Council of SA and CEO Shaun de Bruyn hosted a webinar for the Small Business 
Commissioner to outline the role of his office and, in particular, the work which is being undertaken to 
resolve rental disputes between lessees and lessors.



57

SOCIAL MEDIA PLATFORMS 

While the OSBC recognises that 
many small businesses are time 
poor in committing to social media, 
it acknowledges what a powerful tool 
this can be in delivering information.

Facebook remains the most successful 
platform for the OSBC. LinkedIn and 
YouTube are also growing in popularity, 
especially as, due to restrictions, 
businesses turn to online methods 
to find the information they need.

The OSBC uses its social media 
platforms to deliver targeted 
communication and information, as 
well as engage with other government 
departments to cross deliver information 
relevant to small business.

VISITS TO THE OSBC WEBSITE

The OSBC published most of its 
information sessions on the YouTube 
Channel, which has seen an increase 
in subscribers and views. During 
2020/21 the OSBC YouTube Channel 
received a total of 1,475 views with 
the most viewed video during the 
year being ‘Commercial Leasing 
– Important Changes (COVID-19)’ 
which received 185 views.

The OSBC received 38 new subscribers 
during this financial year to make 
a total of 148 subscribers. 

WEBSITE

The OSBC website is the main point 
of entry for submitting enquiries, 
lodging retail and commercial bonds 
and booking attendance at information 
sessions. There were 47 973 visits 
to the OSBC website in 2020/21, a 
12% decrease on the previous year, 
which received a high number of visits 
from small businesses looking for 
information on rent relief as a result 
of the COVID pandemic, particularly 
during April and May 2020.

The OSBC continued to publish 
COVID-19 updates to its website on 
up-to-date COVID-19 information 
as it related to small businesses, 
including landlords and tenants of 
retail and commercial leasing. 

47 973
VISITS2019/20

2020/21

WWW.SASBC.SA.GOV.AU
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REGIONAL  
ENGAGEMENT

While in person engagement was sporadic, the SBC found opportunities to travel 
to the regions and meet with small business communities where possible. 

The SBC travelled to Port Augusta, Port Pirie, Whyalla, Kangaroo Island and Clare.

Minister for Innovation and Skills Hon David Pisoni MP and 
Small Business Commissioner John Chapman at the Bungala 
Food Service with Catering Manager Nathan Freeman during 
their visit to Port Augusta and Port Pirie in July 2020.

As GFG alliance company Liberty Steel continued on its business 
improvement program, Small Business Commissioner John 
Chapman met with Liberty’s CEO, Primary Steel and Integrated 
Mines Paramjit Kahlon and Chief Financial Officer Sanjay Bhartia 
during a visit to Whyalla’s steel works in September 2020.

While in Port Augusta the Small Business Commissioner John Chapman 
visited the site of the multi-million dollar 100 unit cabin park and met with 
park developers the Bentley family, Hayden, Kylie and Hannah Bentley.

Small Business Commissioner John Chapman and the Minister for 
Innovation and Skills Hon David Pisoni met with major electrical, 
mechanical and civil firm in Port Pirie TEC Contracting’s Danie 
Pretorius and Grant Dempsey who provided an important 
update on their business plans and training needs.
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REGIONAL  
ENGAGEMENT

Location of the $200 million Joy Baluch AM Bridge at Port Augusta.

PORT AUGUSTA
Joy Baluch AM Bridge

The PW2PA Alliance project team, which will build the $200 
million Joy Baluch AM Bridge at Port Augusta and duplicate the 
highway at Port Wakefield, is being very active in engaging with 
small businesses which may be able to assist in construction 
or may be affected during the construction process.

The Alliance met with more than 50 business representatives 
at the Standpipe Motel in Port Augusta, and SBC and the 
Civil Contractors Federation Chief Executive Phil Sutherland 
were in attendance for the briefing, which was led by 
Project Director Dallas Keane from CPB (pictured).

The Alliance established a shopfront base at 45 
Commercial Road, which will be the central point for 
community and small business contact for the project. 

The new bridge is being built beside the existing crossing 
and will allow dual lane traffic in each direction.
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Small Business Commissioner John Chapman cuts the ribbon at the 
virtual opening of the Rural Business Support Kingscote Office. 

Opening of the Kingscote Business Hub

The Department for Innovation and Skills sought the input 
from the SBC on the development of a business hub, 
and the work culminated with the official opening of the 
new Business Hub in Kingscote on 30 October 2020.

In opening the Hub, the Minister for Innovation and 
Skills Hon David Pisoni MP said the centre would play an 
important role in the continued recovery of businesses 
from the bushfires and COVID-19 pandemic. 

KANGAROO ISLAND
Opening of KI Rural Business Support Office

The SBC continued his liaison with businesses and 
stakeholder groups on Kangaroo Island as they 
continued to struggle with, not only recovery from the 
bushfires in December 2019 and the following month, 
but also the impact of the COVID-19 pandemic.

The work included assisting with loan and grant applications, 
which were submitted to the State Government as well as 
general assistance in navigating options for assistance.

The SBC performed an online official opening of 
Rural Business Support’s new office at Kingscote 
on Kangaroo Island on 17 September 2020.

The event at the Ozone Hotel was attended by 
community and business representatives including the 
Local Member Leon Bignell MP, Member for Mawson, 
Kangaroo Island Mayor Michael Pengilly and Regional 
Investment Corporation Manager Craig Turner.

Rural Business Support led by CEO Brett Smith provides 
financial counselling services to farmers and rural small 
businesses with representatives based around SA.

The Kangaroo Island Business Hub provides co-working space, 
meeting and training facilities and is part of the State Government’s 
commitment to the bushfire recovery on the island. 

Small Business Commissioner John Chapman with KI Bushfire Recovery 
Co-Ordinator Rob Manton at the opening of the Kangaroo Island Business 
Hub which is located on Commercial Street. The opening was officiated by 
Minister for Innovation and Skills Hon David Pisoni MP in October 2020. 
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CLARE
Mainstreet SA Conference

The OSBC again supported the Mainstreet SA annual 
conference in 2021 which was held in Clare.

The event gave an insight into the innovative work being 
undertaken by local government to support and revitalise 
their mainstreet areas.

Mainstreet SA complements the work being undertaken by  
the SBC under the Small Business Friendly Council program, 
which now has 38 councils signed up. 

Small Business Commissioner John Chapman discusses the plans for 
Whyalla City Council’s 50th anniversary with Mayor Clare McLaughlin.

The Council was the first Council to sign up to the Small Business Friendly 
Council program and the council’s focus on small business is being 
expanded with the appointment of a new Economic Development Officer.

Whyalla’s new jetty project has been a major boost to tourism.

WHYALLA

Small Business Commissioner John Chapman speaking at the 
Mainstreet SA Conference held in Clare in June 2021.
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NEW 
COUNCILS 
SIGNED UP

5

COUNCILS 
IN TOTAL

38

IN 2020/21:
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Benefits include:

• supporting a Council’s local 
economic area, including providing 
job opportunities;

• meeting the needs of ratepayers 
by providing local goods and 
services; and

• creating the right environment to 
establish and grow a business.

During the COVID-19 pandemic, 
local government has responded 
positively to the difficulties being 
experienced by small business. 

Various initiatives include: rent  
and rate and fee relief or deferral; 
special policies to deal with hardship; 
development of local business response 
groups; infrastructure stimulus; changes 
to procurement policies to support 
local businesses; and increased work 
with local business chambers.

This is a great outcome and reflects 
the commitment of program members 
to their business communities. 

 

NEW COUNCILS  
TO THE INITIATIVE 
In the 2020/21 financial year, the SBC 
welcomed the following councils to 
the SBFC Initiative, making the total 
number of participating councils 38:

• City of Burnside

• Town of Walkerville

• Campbelltown City Council 

• Alexandrina Council

• Light Regional Council

The Small Business Friendly Council (SBFC) Initiative 
has been developed with the support of the Local 
Government Association of South Australia to enhance 
engagement and simplify interactions between Councils 
and small businesses across South Australia.

SMALL BUSINESS FRIENDLY  
COUNCIL INITIATIVE
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SMALL BUSINESS 
FRIENDLY COUNCIL 
INITIATIVE CASE 
STUDIES
As part of the initiative, councils are 
asked to provide a progress report 
for the period from 1 June to 31 May 
each year. Based on the valuable 
information provided in these reports, 
the OSBC is able to share best practice 
examples by way of case studies.

ALEXANDRINA COUNCIL

In July 2020, the Alexandrina Council 
launched its first dedicated program 
under their revised Economic 
Development Strategy 2016-2022, 
called ‘Business Alexandrina’, and the 
Business Hub opened. The important 
initiative supports 2 169 small 
businesses located across 11 townships. 

Having a physical space for 
businesses to meet is important 
in regional areas. A Business Hub 
acts as an important connector and 
shows commitment to the business 
community. There has been significant 
interest from many other councils 
including Mt Barker and Robe.  

Since the launch the Council has been 
able to achieve the following results:

• Business Program Brand & 
Identity - There are now over  
160 businesses that have joined 
the Business Alexandrina Network 
to receive regular communication 
and take up the Business  
Hub services. 

• Business Updates - Business 
Alexandrina connects with almost 
60% of Alexandrina businesses 
through a monthly newsletter  
and social media. 

• Training and Events focused on 
providing immediate support 
to businesses and industries 
impacted by COVID. Over the past 
12 months Business Alexandrina 
has delivered 28 training and 
events to 348 businesses. 

The Alexandrina Council Business Hub helping local small businesses. 
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economy. It currently showcases 
80 local producers and suppliers 
and has attracted over 42 
thousand people to view posts 
since it commenced. OLA is also 
helping to encourage tourists to 
spend more with a large following 
from outside the region with 
50% of social media and 80% of 
website views from Adelaide.

• Advisory Services - one on one 
support to business in the areas 
of how to work with council, grant 
funding, tourism support, export 
and financial counselling. There 
have been 32 advisory sessions 
to 49 businesses in the past 12 
months provided by the following 
partners: Regional Development 
Australia, Rural Business Support, 
Fleurieu Peninsula Tourism, 
Alexandrina Council Procurement 
Team and Department of Trade 
and Investment. 

• Grant Funding - As part of 
Alexandrina Council’s Business 
Support Package the Economic 
Development Recovery Grant 
Fund was created to provide 
financial support to business for 
initiatives that support activities 

that stimulate growth. Launched 
in July 2020, it has provided 22 
businesses with $2,000 to $5,000 
grants ($99,471 in total) to help 
them improve shopfront appeal, 
develop their digital capabilities 
and activating unused space. 

• Specific Industry Support - 
The online platform Our Local 
Alexandrina (OLA) was launched 
to support key industry sectors 
tourism and hospitality. The 
platform provides support and 
direction to consumers to the 
products available from local 
businesses in the Alexandrina 
area, simultaneously building 
a network of new customers 
that support the local business 

The Alexandrina Council Business Hub coworking space opened in 14 July 2020.
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TOWN OF WALKERVILLE

As a result of Council’s heightened focus 
on supporting local small businesses 
during COVID-19, the Town of Walkerville 
launched a Shop Local campaign 
as a way to assist local traders. 

The Communications & Marketing 
Manager door knocked shops still 
open (in line with social distancing 
restrictions), as well as calling traders, 
to inform them of the new campaign, 
and provide a ‘check-in’ service to see 
how they were fairing during COVID-19. 
A directory of those still trading during 
COVID-19 was created on Council’s 
website and distributed through 
social media as a way to promote 
local businesses and instigate trade. 
They were also encouraged to tag the 
Town of Walkerville using the hashtag 

#mywalkerville so Council could share 
relevant posts with the community.

In addition, these businesses were 
offered the opportunity for free 
advertising and to be included 
in the winter edition of Council’s 
quarterly newsletter ‘About Town’. 

During this time, Administration also 
created a dedicated Business and 
Economic Development page on 
its website for the first time in order 
to provide its stance on supporting 
small businesses in the area, as 
well as to act as a space to share 
useful resources to local traders. 

Walkerville Mayor Elizabeth Fricker 
said it was important to provide 
this emphasis on supporting 
local small businesses.

Walkerville Mayor Elizabeth Fricker enjoying a socially distanced lunch at local cafe Nest Bistro, which was part of Council’s Shop Local campaign.

“We understood our residents and 
traders were experiencing financial 
hardship as a result of the impacts 
of the coronavirus outbreak in the 
community,” Mayor Fricker said.

“It was vital for Council to reach out 
to our businesses to see how they 
were going in such testing times, as 
well as focus on stimulating economic 
development and assisting local 
companies in boosting trade. 

A Shop Local campaign was the 
ideal way to let our community know 
what businesses they could access, 
while providing traders free publicity 
through Council channels.”
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SMALL  
BUSINESS  
FRIENDLY  
COUNCIL  
WORKSHOP
The 2020 Small Business Friendly 
Council Workshop was held on 27 
October 2020 at the Noel Lothian 
Hall in the Botanic Gardens. The 
focus of the workshop was the impact 
that the COVID-19 pandemic had on 
small businesses and how councils 
had responded. In total, 38 people 
attended from participating councils, 
Business SA and the Local Government 
Association of South Australia. 

The Small Business Commissioner, 
John Chapman, opened the event 
and gave insights into how the Office 
of the Small Business Commissioner 
had assisted lessors and lessees with 
disputes over commercial leases 
as a result of the pandemic. 

Mark Potter, Director of Meeting Place 
McLaren Vale showcased his public 
co-working hub and highlighted the 
benefits of working ‘near’ home. At 
the time of the presentation, Meeting 
Place MV was home to 33 businesses 
and community groups, and had 
experienced 60% growth in gross 
revenue since COVID-19 emerged. 

The City of Adelaide’s Director Growth, 
Ian Hill, discussed its economic recovery 
response to COVID-19. From March to 
October 2020, the City of Adelaide had 
provided over $11 million in financial 
assistance to businesses and the 
community. Initiatives included the 
City Business Support Package offered 
in collaboration with Business SA to 
provide access to specialised services 
and advice to help businesses recover 
from the impacts of the pandemic, the 
UPark Plus membership program to 
provide touch free parking options and 
discounted parking, and various grants 
for both business and the community. 

Mark Przibilla and Louise Hampel 
outlined the City of Victor Harbor’s 
business support package to assist 
businesses to navigate the economic 
impact of COVID-19, which included 
a small business grant program and 
business advisory support. One of 
the more innovative business support 
measures was the development and 
implementation of the Buy Local 
Victor Harbor App to showcase and 
promote local businesses, especially 
those severely affected by COVID-19. 

The Chief Executive Officer of the 
City of Prospect, Nigel McBride, gave 
insights into the Prospect Delivers 
initiative, which was established to 
reduce the impact of the COVID-19 
crisis on the local food and café 
sector. The program was introduced 
within 10 days of receiving council 
approval. Initially 10 businesses were 
involved in the program but grew to 25 
businesses by the time the program 
closed. Over 700 vulnerable residents 
were provided meal support which 
injected $84,000 into local businesses. 

Martin Haese, Chief Executive Officer of 
Business SA, gave a thought-provoking 
talk on how Business SA had responded 
to the pandemic as the State’s peak 
employer body, and the way forward 
for South Australian businesses in 
the aftermath of the pandemic. 

The afternoon concluded with an 
hour of networking, which gave 
workshop participants the opportunity 
to share their experiences with 
other participating councils. 

Entertaining 
speakers as  
always with really 
useful insights.”
Professionally run, 
quality presenters, 
nice venue chosen.”
All of the speakers 
were very 
informative.
ANONYMOUS
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Presenter Ian Hill, City of Adelaide’s Director Growth at the Small Business Friendly Council Initiative Workshop.

Attendees of the Small Business Friendly Council Initiative Workshop held at the Botanic Gardens on 27 October 2020.
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Legislation to implement the role of the Small Business Commissioner was 
passed in the South Australian Parliament in October 2011. The Office of 
the South Australian Small Business Commissioner commenced operations 
on 29 March 2012 under the Small Business Commissioner Act 2011.

• Fair Trading (Newsagency 
Industry Dispute Resolution Code) 
Regulations 2014

• Fair Trading (Franchising Industry 
Dispute Resolution Code) 
Regulations 2015

• Fair Trading (Building and 
Construction Industry Dispute 
Resolution Code) Regulations 2017

• Fair Trading (Mining and Resources 
Industry Land Access Dispute 
Resolution Code) Regulations 2018

• Late Payment of Government 
Debts (Interest) Act 2013

• Late Payment of Government 
Debts (Interest) Regulations 2014

• Work Health and Safety Act 2012

• Work Health and Safety 
Regulations 2012

• Local Government Act 1999

• COVID-19 Emergency Response 
Act 2020

• COVID-19 Emergency Response 
(Commercial Leases No 2) 
Regulations 2020

KEY STRATEGIES  

• Providing an efficient and effective 
dispute resolution process for 
South Australian small businesses.

• Delivering relevant information 
sessions to small businesses, both 
metropolitan and regional.

• Delivering high-quality customer 
service through a cross-trained 
and resilient team.

• Developing legislative 
amendments and policy changes 
to support changes to relevant 
legislation.

ORGANISATION STRUCTURE

The organisational structure for 
the OSBC can be accessed on 
the website at www.sasbc.sa.gov.
au/about_us/our_services.

CHANGES TO THE STRUCTURE

During 2020/21 there were no changes 
to the agency’s structure and objectives 
as a result of internal reviews or 
machinery of government changes.

MINISTERIAL RESPONSIBILITIES

The OSBC reports to the Hon 
Vickie Chapman MP, Deputy 
Premier and Attorney-General.

LEGISLATION ADMINISTERED

The OSBC administers and/or 
has obligations and/or functions 
under the following Legislation:

• Small Business Commissioner  
Act 2011

• Small Business Commissioner 
Regulations 2012

• Retail and Commercial Leases  
Act 1995

• Retail and Commercial Leases 
Regulations 2010

• Building and Construction Industry 
Security of Payment Act 2009

• Building and Construction Industry 
Security of Payment Regulations 
2011

• Farm Debt Mediation Act 2018

• Fair Trading Act 1987

• Fair Trading (Farming Industry 
Dispute Resolution Code) 
Regulations 2013

• Fair Trading (Motor Vehicle 
Industry Dispute Resolution Code) 
Regulations 2014

ROLE AND 
FUNCTIONS
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PERFORMANCE MANAGEMENT AND DEVELOPMENT SYSTEMS

PROGRAM NAME PERFORMANCE

Performance Development 
Planning (PDP)

12 FTEs with 100% target met

WORK HEALTH, SAFETY AND REHABILITATION PROGRAMS OF THE AGENCY AND THEIR EFFECTIVENESS

PROGRAM NAME PERFORMANCE

WHS Training All staff participated in WHS training as required by the Attorney-General’s Department. 
WHS Officers are trained in accordance with the Department’s requirements.

WHS Staff Awareness All staff are provided with information (at staff meetings and/or via email) in 
relation to WHS incidents, updates, reporting requirements and other relevant 
information. The OSBC displays appropriate signage in the office in relation 
to emergency procedures and WHS information and representatives.

WHS Reporting WHS Officers attend regular meetings and report to the OSBC 
as required (at staff meetings and/or via email).

PROGRAM  
NAME

INDICATORS OF PERFORMANCE/
EFFECTIVENESS/EFFICIENCY

RESULTS

Dispute  
Resolution

Number of enquiries received 3 302

Number of new cases 550

Number of cases closed 585 cases closed  
- 404 of these successfully closed 

Number of mediations held 222 mediations held over 229 mediation days 
- 179 of these successfully closed

Information  
Sessions  
to Small  
Businesses

Attendance at events 12 events held in Adelaide, the regions and online, 
totaling 507 attendees in person and online

Attendees’ rating of events 95% of attendees indicated that they were 
happy with the information provided

Overall attendee comments  
and feedback

Feedback is sought from all attendees and 
analysed for quality control and improvement

PERFORMANCE ACTIVITIES

PROGRAMS AND INITIATIVES AND THEIR EFFECTIVENESS AND EFFICIENCY
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Work Health and Safety and Return to Work Performance

OSBC had zero claims in 2020/21. Further details have been reported at a corporate level by the AGD in their Annual Report.

EXECUTIVE EMPLOYMENT

EXECUTIVE CLASSIFICATION NUMBER OF EXECUTIVES

SAES 1

The Office of the Commissioner for Public Sector Employment has a workforce information page that 
provides further information on the breakdown of executive gender, salary and tenure by agency.

FINANCIAL PERFORMANCE  
OF THE AGENCY

The following is a brief summary of the 
overall financial position of the agency.  
Full and audited statements for 
2020/21 are attached to this report.

Significant additional resources were 
required to deal with a dramatic 
increase in enquiries and cases during 
the early part of 2021. Management of 
COVID-19 leasing matters which take an 
average of 75 days to resolve resulted 
in the creation of a specific mediation 
team to manage this process. As a 
result, there were additional staff and 
mediation costs. In addition, short term 
leases were taken on State Government 
accommodation to provided additional 
mediation and break out rooms. 

FINANCIAL PERFORMANCE

The net result for 2020/21 was better 
than budget by $177,000. The 2021 
revenue included a Treasury approved 
reallocation of $316,000 to manage 
matters under the COVID Act. This 
funding was originally allocated for 
work related to the amendments 
to the Building and Construction 
Security of Payment Act 2009. 

The OSBC also received an additional 
$160,000 in September 2020 and 
$198,000 in February 2021 to cover 
the extension of the COVID 19 leasing 
regulations to 3 January 2021.  

The 2020/21 revenue budget for the 
OSBC was $2.798 million. Included in 
this figure is the grant payment from 
AGD Administered Items of $2.242 
million, $160,000 and $198,000 
additional funding, investment revenue 
for the Retail Shop Leases Fund of 
$194,000 and $4,000 in mediation fees. 

It is estimated the OSBC expenses 
as they relate to the responsibilities 
under the COVID-19 Emergency 
Response Act 2020 in 2020/21 was 
approximately $1.211 million. This 
includes the additional accommodation 
and staffing required to handle matters 
and $194,000 in mediation fees.

As at 30 June 2021, the volume 
of enquiries and cases handled 
by the Office had returned 
to longer term trends. 
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Following is a summary of the financial position of the OSBC for 2020/21. 

STATEMENT OF COMPREHENSIVE INCOME 2020/21  
Budget

2020/21  
Actual Variation 2019/20  

Actual

Total Income 2 798 2 861 (63) 2 104

Total Expenses 2 897 2 668 229 2 283

Net result (99) 193 (130) (179)

Total Comprehensive Result (99) 193 (130) (179)

STATEMENT OF FINANCIAL POSITION 2020/21  
Budget

2020/21  
Actual Variation 2019/20  

Actual

Current assets 1 218 1 522 (334) 1 281

Non-current assets 139 75 64 168

Total assets 1 357 1 597 (240) 1 449 

Current liabilities 297 296 1 285

Non-current liabilities 358 291 67 347

Total liabilities 655 587 68 632

Net assets 702 1 010 (308) 817

Equity 702 1 010 (308) 817

Further details can be found in the Financial Statements attached to this report.
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CONTRACTS AND CONSULTANTS

CONSULTANTS

The following is a summary of external consultants engaged by the agency, the nature of work 
undertaken, and the actual payments made for the work undertaken during the financial year. 

CONSULTANCIES PURPOSE $ Actual payment

Diverse Information Solution
Continuation of the Development of Records Disposal Schedule $3 487.50

Sentencing and archiving of admin files $4 027.50

SRA
System enhancements and maintenance $3 500

Back up of Retail Bonds System $6 000

Shaw Dispute Resolution Mediations under any Act $10 909.08

Blackforrest Consulting Mediations under any Act $909.09

Fullerton Consulting Mediations under any Act $3 636.36

Greg Rooney Mediations under any Act $28 636.34

Ian Nosworthy Mediation Mediations under any Act $20 909.07

Pathways CBS Pty Ltd Mediations under any Act $5 454.54

Jon Clarke Advisory Mediations under any Act $27 872.98

Cowell Clarke Commercial Lawyers Meditations under the COVID Act only $7 272.72

Education in Law Pty Ltd Meditations under the COVID Act only $22 727.25

ANSR Dispute Resolution Meditations under the COVID Act only $39 545.42

Randle & Taylor Barristers & Solicitors Meditations under the COVID Act only $46 363.59

Chad Jacobi Independent legal advice $4 010.10

Thomson Geer Advice in relation to payments to small business $9 213.26

TOTAL $244 474.80
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CONTRACTORS

The following is a summary of external contractors engaged by the agency, the nature of work 
undertaken, and the actual payments made for work undertaken during the financial year.

Contractors with a contract value below $10 000 each

CONTRACTORS PURPOSE $ Actual payment

All contractors combined - $0 

Contractors with a contract value above $10 000 each  

CONTRACTORS PURPOSE $ Actual payment

Stillwell Management 
Temp staff acquired on various short-term placements 
to assist with administrative duties relating to 
the management of COVID mediations. 

$14 275.00

Total $14 275.00

Section 6 of the Small Business 
Commissioner Act 2011 states:

(1) Subject to this section, the 
Minister may give directions 
to the Commissioner.

(2) The Minister—

(1) may not give a direction in 
relation to the investigation, 
mediation or resolution 
of a particular complaint 
or dispute; and

(2) must consult with the 
Commissioner before 
giving a direction.

OTHER INFORMATION

(3) A Ministerial direction to 
the Commissioner—

(a) must be communicated to the 
Commissioner in writing; and

(b) must be included in 
the annual report of the 
Commissioner under the 
Public Sector Act 2009. 

During 2020/21 the Minister did not 
provide any directions to the SBC.
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RISK MANAGEMENT

FRAUD DETECTED IN THE AGENCY

CATEGORY / NATURE OF FRAUD Number of instances

Nil 0

Strategies implemented  
to control and prevent fraud  

In line with the Department’s policy 
on Fraud, Corruption, Misconduct 
and Maladministration, the OSBC is 
committed to the prevention, detection 
and control of fraud, corruption, 
misconduct and maladministration 
in connection with the activities of 
the Office and/or its employees.

OSBC employees are expected to 
comply with their obligations at law, 
as set out in the policy. Strategies 
used within the OSBC include:

• a two-step approval process for 
all invoices via the Basware online 
system, with final approval as 
per the financial delegations set 
out in the Financial Instruments 
approved by the Minister; and

• a number of measures 
implemented to reduce the risk 
of fraud in relation to the Retail 
Bonds Management System.

PUBLIC INTEREST DISCLOSURE

Number of occasions on which 
public interest information has been 
disclosed to a responsible officer 
of the agency under the Public 
Interest Disclosure Act 2018:

• Nil

Note: Disclosure of public interest 
information was previously reported 
under the Whistleblowers Protection Act 
1993 and repealed by the Public Interest 
Disclosure Act 2018 on 1/7/2019.

FREEDOM OF INFORMATION

The purpose of the Freedom of 
Information Act 1991 (FOI Act) is to 
promote openness and accountability 
within the South Australian Government 
and facilitate public participation 
in government decision-making.

The FOI Act gives members of the 
public a legally enforceable right 
to access documents – subject to 
certain exemptions – held by South 
Australian Government agencies, 

Local Government authorities, 
statutory and regulatory bodies and 
South Australian universities.

The FOI Act also gives people 
the right to apply to have their 
personal records amended if the 
information is incomplete, incorrect, 
out-of-date or misleading.

Due to the specialised nature of the 
work the OSBC manages, and to protect 
its clients, an exemption to the FOI Act 
was gazetted on 18 December 2014.

The OSBC received two Freedom of 
Information requests in 2020/21, both 
of which were incorrectly submitted 
to the OSBC and were referred to 
the responsible agency for action. 
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PUBLIC COMPLAINTS

NUMBER OF PUBLIC COMPLAINTS REPORTED

Summary of Public Complaints Received

The total number of official complaints received by the OSBC this financial year was five. The complaints relate to customers 
who were unhappy with case outcomes or information provided by the OSBC in relation to their enquiry which often does not 
fall within the responsibilities of the OSBC. 

COMPLAINT OUTCOMES  

NATURE OF COMPLAINT OUTCOME

A complainant believed that an OSBC Case Officer had a conflict 
of interest with a party involved in the dealing of their matter. 

The relationship was declared to the complainant.  
The SBC investigated the matter and resolved that 
there was no conflict that would impact the progress 
and outcome of the case. 

The customer was advised of this decision and invited 
to make an official complaint with ICAC/OPI if they 
were unhappy with this outcome. 

A complainant believed that an OSBC Case Officer had 
disclosed private information about them to another party. 

The SBC investigated the matter and discovered 
that the OSBC Case Officer had made contact with 
another party but had not provided any confidential 
information to them. The OSBC Case Officer 
provided a written apology and reviewed their 
process to ensure this would not occur again. 

A complainant made a complaint via social media about his 
phone conversation with an OSBC employee. The customer 
believed that the employee was unhelpful and unprofessional. 

The SBC responded to the customer thanking him 
for his feedback and advised him that the internal 
processes would be reviewed. 

The customer redacted his online comments.

A complainant was unhappy about their matter 
being ‘unresolved’ by the OSBC.

The OSBC responded to the complainant outlining 
the steps taken by the OSBC to assist them and 
pointed out that engagement by OSBC had not been 
responded to by the complainant who had then  
taken legal advice instead. This meant that OSBC 
could no longer be involved. 

The customer was invited to make an official complaint 
with ICAC/OPI if they were unhappy with this outcome.

A complainant was unhappy that the OSBC was 
unable to assist him with his matter. 

The OSBC explained that their matter did not fall 
under the responsibility of the OSBC and provided 
advice on where the matter could be referred. 
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SERVICE IMPROVEMENTS

The OSBC continues to monitor 
feedback and complaints and make 
improvements to customer services. 
During 2020/2021 the OSBC made 
the following service improvement:

• Reviewed its telephony system 
and installed an online system 
which allows for staff to make calls 
and receive calls from the main 
customers service line from home.

• Updated its complaints policy and 
guidelines to ensure information 
is relevant and up to date. This 
information is published on the 
OSBC website and provided 
to customers via email when 
required. 

• Reviewed its website and 
updated various documents and 
information to ensure it was easily 
accessed by customers and the 
information was up to date. 

• Reviewed feedback from 
attendees at events and improved 
various customer services and 
used this feedback to shape future 
events and programs. Feedback 
and comments are also received 
via social media and responded to 
in a timely manner. 

COMPLIANCE STATEMENT

The OSBC is compliant with 
Premier and Cabinet Circular 039 
– complaint management in the 
South Australian public sector.

The OSBC has communicated the 
content of PC 039 and the agency’s 
related complaints policies and 
procedures to employees. 
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Thank you and keep up the great work. 
Much appreciated.
Thank you. We find your webinars 
interesting and helpful. Please  
continue to offer them.
Excellent, informative and great webinar 
which was relevant and timely.
This was a really helpful seminar thank 
you and literally later that day I was able 
to apply my learning to deal with an email 
allegedly from an internet provider. 
Your office really does some good work.”
ANONYMOUS
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Level 9
State Administration Centre
200 Victoria Square
Adelaide  SA  5000

Tel +618 8226 9640
Fax +618 8226 9688

ABN  53 327 061 410

audgensa@audit.sa.gov.au
www.audit.sa.gov.au

Our ref:  A21/352 and A21/042

1

OFFICIAL 

24 September 2021

Mr J Chapman
Small Business Commissioner
GPO Box 1264
ADELAIDE SA 5001

Dear Mr Chapman

Audit of Small Business Commissioner and Retail Shop Leases Fund for 
the year to 30 June 2021

We have completed the audit of your accounts for the year ended 30 June 2021. Two key 
outcomes from the audit are the:

1 Independent Auditor’s Report on your agency’s financial report
2 audit management letter.

1 Independent Auditor’s Report

We are returning the financial statements for the Small Business Commissioner and Retail 
Shop Leases Fund, with the Independent Auditor’s Reports. These reports are unmodified.

The Public Finance and Audit Act 1987 allows me to publish documents on the Auditor-
General’s Department website. The enclosed Independent Auditor’s Reports and 
accompanying financial statements will be published on that website.

2 Audit management letter

As the audit did not identify any significant matters requiring management attention, we will 
not issue an audit management letter.

What the audit covered

Our audits meet statutory audit responsibilities under the Public Finance and Audit Act 1987
and the Australian Auditing Standards.
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Chesser House  
Level 4, 95 Grenfell Street  
Adelaide SA 5000

Telephone: 08 8303 2026 
Toll Free: 1800 072 722 
Email: sasbc@sa.gov.au 
Website: www.sasbc.sa.gov.au

ABN: 34 643 517 562

Produced by the South Australian 

Government. For full disclaimer visit  

our website www.sasbc.sa.gov.au  

Copyright September 2021.


